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EXECUTIVE SUMMARY 

The Mekong Region has come to symbolize many of the environment-development dilemmas of 
the mainland Southeast Asia region. There are many important rivers in the Mekong Region, but 
the iconic Mekong River Basin (MRB) is at the epicenter of large-scale development projects and 
their resultant impacts.  A number of development initiatives are in place in the Mekong Region 
including transportation (road transport, rail transport, water transport and air transport), energy 
(hydropower, natural gas), tourism, and trade.  

The study of the 1997UNWC in the Mekong Region is to identify similarities and differences, as 
well as potential complementarities between the 1997UNWC to the 1995MA. It focuses primarily 
on the Mekong River Commission and its Member States. Cambodia, Lao PDR, and Viet Nam 
sponsored the convention’s adoption, and all four countries - Cambodia, Lao PDR, Thailand and 
Viet Nam – voted in favor of its adoption.  

This report considers the two key aspects discussed in previous studies by other authors in more 

detail: i) as states of the Mekong Region share many other international rivers without treaty 

arrangements, it is important to consider whether the 1997UNWC could assist in strengthening 

transboundary arrangements in these rivers; and, ii) whilst there are a number of areas where the 

1995 Mekong Agreement could be strengthened, it is important to explore whether the 1997UNWC 

could help strengthen transboundary arrangements related to the rapidly growing major water use 

projects (hydropower dams and irrigation system) on the mainstream and all tributaries of the 

Mekong River. 

Recent changes in the region have thus affected the opportunities and constraints for resource 
management at different levels. In the present-day Mekong Region there are many actors with very 
different interests and powers, exhibiting contrasting modes of behaviour, and with varying 
degrees of influence. First of all there are the six Mekong Region countries – China, Myanmar, Lao 
PDR, Thailand, Cambodia and Vietnam with different economic, political, social and cultural 
objectives that define the range of perspectives in the natural resources management. The 
difference is also there between those living within the Mekong Basin area and their peers living in 
other areas. 

The sudden groundswell of hydropower development by private power producers and private 
financing with different commitment to international social and environmental performance 
standards is happening as there are significant vested bureaucratic, political and business interests 
behind the hydropower industry and large-scale water diversion. It further compounds the 
acceptance and compliance with internationally binding regimes. 

Depending on their geographical, national development perspectives and geopolitical conditions, 
countries have different perception on the relevance of the Mekong cooperation mechanism and 
internationally binding environmental regimes. Cambodia, and to some extent Viet Nam, are more 
vulnerable due to their unfavourable geographic position and/or weak political and economic 
power, and they see an even greater need for an effective regional framework to ensure equitable 
and sustainable development of the MRB. However, from the strategic point of view, Mekong 
cooperation would ensure all Mekong countries’ security and other vital interests.  

Without uniform international norms and mechanism, the likelihood of the international water 
disputes over the Mekong would drastically increase. Water disputes would delay the needed 
development projects and eventually have serious implications on other aspects of foreign policy 
and relation, such as foreign trade, regional economic integration, regional security and peace.  

On the mainstreams and tributaries of the Mekong, disputes exist, as a result of interventions to 
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natural flow regimes and overt or default management decisions, even though, the Mekong 
political leaders have proclaimed their adherence to their international commitments for exercising 
greater social and environmental accountability, and to sustainable development and equitable 
social and economic development. The existing Mekong regional organizations have resulted in 
considerable progress in improving regional confidence and trust building by providing important 
regional platforms for dialogues. During the last decades, many Mekong commentators have 
begun to wonder whether the current regional institutions and organizations are not well enough 
equipped to solve or ameliorate transboundary problems. 

The Mekong countries are parties to numerous environment related treaties dealing with 
biodiversity conservation and climate changes, river basin resources development and economic 
integration, protection of the world cultural and natural heritage, and so forth. They are also 
members to numerous Inter-governmental Organizations in Asia dealing with regional economic, 
security and natural resources development. Common adherence by the Mekong countries to 
international environmental treaties and regional organizations should have generated common 
expectations and the acceptance among them of those key international water principles and 
norms. However, at present the quality of interaction with regard to the sustainable water and 
related resources development has been minimal.  

The 1995 MA and the MRC are considered to be the only specific international water agreements 
applicable to the Lower Mekong Basin (LMB). The 1995 MA adjusted, detailed, and applied the 
fundamental principles and rules of the customary international law reflected in the 1997 UNWC 
to the special needs of its parties and the characteristics of the basin. It contains similar principles 
to those in the 1997 UNWC such as: reasonable and equitable utilization of Mekong waters; no 
substantial harm and state responsibility for substantial damages, dispute management; freedom 
of navigation; and environmental integrity of the Mekong River including maintenance of its 
natural flows. But as a "framework" agreement, the 1995 MA leaves the finer details to subsequent 
rules, protocols, or procedures to be negotiated and agreed upon by the parties. Moreover, the 1995 
MA does not stipulate, either a detailed step-by-step process for each means of dispute settlement, 
or recognition of the person (natural or juridical) who has suffered from or is likely to suffer 
significant transboundary, to have a right of access to domestic judicial or other procedures in a 
state where the alleged source of damage is originated.  

Many commentators argued that the 1995 MA and its Procedures and Technical Guidelines in their 
current forms cannot be labeled as a set of explicit principles, norms, rules, and certain decision-
making procedures due to the lack of details and absence of enforceability/certainty in them, 
especially regarding the definition of “tributary” to the main river. The 1995 MA and its related 
procedures are seen to be vague and open to different interpretation and selective implementation 
by the Parties States as fits “their” interest best. In addition to the conceptual vagueness plus 
limitations on water use, the agreement concurs that certain level of harmful effects and damage 
are to be avoided within the light of equitable and reasonable use. 

The lack of clarity potentially triggers a long and uncertain process of conflict resolution and 
prevention. Additionally, with the lack of effective and timely dispute resolution mechanism, the 
protracted process will cause a further strain on their relationship and affect other bilateral and 
multilateral ties among the Mekong nations. The 1995 MA State Parties adopted the term 
“Mekong River basin waters” with reference to the entire basin hoping that China and Myanmar 
would eventually participate in the negotiations and Agreement. However, this broad basin 
approach is constrained by the absence of the two upper riparian states China and Myanmar, and 
inconsistent approach in dealing the tributaries. 
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To improve the Mekong regional governance in future years depends on the efforts of many key 
stakeholders, especially the states, in developing inter-state cooperation and improving public 
participation. All six basin countries now have a very strong political and diplomatic relationship. 
It is argued that the growing regionalism will have positive influences on how the MRB and other 
international river basins within the Mekong Region are managed and shared.  
 
The 1997 UNWC contains ‘customary water law’ requiring nations sharing an international 
watercourse to “coordinate development and lessen the effect on downstream communities” The 
1997 UN Convention has been recognised by the International Court of Justice (ICJ) in the 
Gabčíkovo- Nagymaros case and by a significant number of states as an authoritative statement of 
fundamental principles of international water law. The inclusion of the principle of sustainable 
development into treaties on transboundary watercourses has had the effect of redefining the 
principle of equitable utilisation and is a step towards modernising the law of international 
watercourses in line with the views of the 1997 UNWC.  
 

It was argued elsewhere that the slow process of ratification reflects the tensions and the not fully 
resolved issues, which characterized the process of negotiations, but the Mekong experts found 
that the key reasons include treaty congestion and lack of champions as well as lack of awareness 
about this convention and its nature. Ratification of the UN Convention would not represent any 
additional burden on the MRC Member Countries, given the advanced stage of water-related 
cooperation they have already achieved through the 1995 MA, and the countries’ familiarity with 
the convention’s main provisions. However, in comparing the detailed provisions of the two 
instruments, it is found that some key substantive and procedural provisions in the 1997 UNWC 
could potentially strengthen the 1995 MA.  

The Mekong countries should consider adopting the 1997UNWC as it may facilitate the work of 
the MRC as 1997 UNWC can help the countries in agreeing on key substantive and procedural 
rules without spending too much time and efforts for negotiation. The Mekong States should 
consider the 1997 UNWC relevant to them or necessary for strengthening their international 
standing. They may find it economic benefits even though the key benefits of 1997 UNWC may be 
seen more as environmental. It is important for the countries to see that the benefit will also be 
economic, socio-political and administrative.  

Long-term economic benefits: in many instances, it is economically preferable to develop within the 
context of environmental regulation. Otherwise, States frequently have had to make large 
expenditures to redress environmental and public health consequences of environmental neglect. 
The clearest benefits of the 1997 UNWC relate to its specific goals of promoting sustainable 
development of the transboundary natural assets in an equitable and peaceful manner, and serving 
as the basis for other economic and political cooperation beyond the river basins. 

In addition to providing substantive norms of environmental protection, the 1997 UNWC can 
potentially contribute to the improvement of the water governance, as well as promoting 
transparency, participatory decision-making, accountability, and more effective conflict 
management and resolution.  

All respondents from the Mekong Region maintained the UNWC promoters need to show what 
UNWC has helped in specific places and how it might do so above and beyond bilateral and multi-
lateral regional cooperation, dialogue, negotiations and agreements. Some respondents pointed to 
the role of incentives. One possibility that was suggested was encouragement by the international 
banks and donors by linking support for water resource related projects to being a signatory or 
party to the convention.  The incentives (probably financial) to support convention implementation 
might be more successful.  
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1.0 INTRODUCTION  

The World Wildlife Fund (WWF) embarked on an initiative to facilitate dialogue among 
governments, UN bodies, NGOs, and other actors to promote further ratifications of the 
Convention on the Law of the Non-Navigational Uses of International Watercourses (97 
UNWC). As part of this initiative funded by the Ministry of Foreign Affairs, Norway, the 
IHP-HELP Centre for Water Law, Policy and Science (CWLPS), University of Dundee 
commissioned regional assessments that analyze the benefits and implications for basin 
countries of adopting the 97 UNWC in light of existing water-related agreements or 
arrangements or of their absence.   

1.1 AIMS AND OBJECTIVES  

The Mekong Region has come to symbolize many of the environment-development 
dilemmas of the mainland Southeast Asia region. The Mekong Region - or  “Greater 
Mekong Sub-region (GMS) in Asian Development Bank’s term – incorporates the land 
and people within six riparian countries – covering the whole of Yunnan province, 
Guangxi Zhuang Autonomous Region of China (since 2004), Myanmar, Laos, Thailand, 
Cambodia, and Vietnam (ADB, 2005). The region encompasses a land-area of about 2.6 
million km2 and is home to a combined population of over 300 million; a population that 
is projected to increase rapidly annually (ADB, 2005).   

The Mekong Region is endowed with rich natural resources, including an extensive 
agricultural base, notable timber and fisheries resources, considerable mineral potential, 
and vast energy resources in the form of hydropower and large coal and petroleum 
reserves (MRC, 2010a, ADB and SEI, 2002). A number of development initiatives are in 
place in the Mekong Region including transportation (road transport, rail transport, water 
transport and air transport), energy (hydropower, natural gas), tourism, and trade (ADB 
and SEI, 2002). There are many important rivers in the Mekong Region, but the iconic 
Mekong River Basin (MRB) is at the epicenter of large-scale development projects and 
their resultant impacts.   

The main aim of this analysis is to identify similarities and differences, as well as potential 
complementarities between the 1997UNWC to the 1995MA. This paper therefore focuses 
primarily on the Mekong River Commission and its Member States. Cambodia, Lao PDR, 
and Viet Nam sponsored the convention’s adoption, and all four countries - Cambodia, 
Lao PDR, Thailand and Viet Nam – voted in favor of its adoption (see The UN 
Watercourses Convention Voting Records at 
http://wwf.panda.org/what_we_do/how_we_work/policy/conventions/water_conven
tions/un_watercourses_convention). However, as of March 2011, none of the 
aforementioned countries have ratified the 97UNWC (See the Ratification Records of the 
97 UNWC as of March 2011 at 
http://wwf.panda.org/what_we_do/how_we_work/policy/conventions/water_conven
tions/un_watercourses_convention). Additionally the report considers the role of the 
97UNWC in strengthening other international river basins and aquifers within the 
Mekong Region.  
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1.2 CONTEXT AND SCOPE OF WORK  

The study of the 1997UNWC in the Mekong Region seeks to complement existing 
analyses on the subject, namely Radosevich, G., The Role and Relevance of the UN 
Convention on the Law of the Non-navigational Uses of International Watercourses to the lower 
Mekong States; Bearden, B., “The Legal Regime of the Mekong River: A look back and 
some proposals for the way ahead”, 12 Water Policy 798-821 (2010); and Rieu-Clarke, A.S. 
& Gooch, G., “Governing the Tributaries of the Mekong – The contribution of 
International Law and Institutions to Enhancing Equitable Cooperation over the Se San, 
22 Pacific-McGeorge Global Business & Development Law Journal 193 (2010).   

The abovementioned studies have maintained that the value added of the 97UNWC to the 
Mekong Region centres around two key areas:  

1. Strengthening transboundary arrangements in the Mekong Region: In addition to the 
Mekong, the states of the Mekong Region share many other international rivers.  
Given that no, or only partial, treaty arrangements exist for these rivers a key issue to 
consider is, whether the 1997UNWC could assist in strengthening transboundary 
arrangements in these rivers.    
 

2. Complementing the 1995 MA: Whilst the 1995 MA has proved to be a valuable 
platform by which to foster cooperation between the lower riparian states of the 
Mekong, there are a number of areas where the Agreement could be strengthened.  
One key aspect relates to the tributaries of the Mekong, which to date have not 
received the same level of protection under the 1995MA as the mainstream of the 
river.  A key issue to explore is therefore whether the 1997UNWC could help 
strengthen transboundary arrangements related to the rapidly growing major water 
use projects (hydropower dams and irrigation system) on the mainstream and all 
tributaries of the Mekong. 

 
This report will therefore consider these two aspects in more detail.  
 

1.3 METHODOLOGY 

The approach to the study was based on the consultant’s extensive experience within the 
region. This approach includes information gathering, internationally accredited analysis, 
and a well-planned/facilitated process of awareness raising among selected key 
individuals. The analysis was implemented in inter-related phases. This phased and 
integrated approach is designed to provide: i) a credible study based on careful 
information gathering and rigorous analysis; and, ii) interaction and interface with 
relevant decision-makers and concerned communities of practice. The present study 
builds upon the existing studies through conducting the following work tasks.  

i) Conducting desktop analysis of the Mekong Region, its transboundary waters and 
existing international arrangements for transbounary waters management: This 
analysis follows a similar style to the previous work on the Mekong and the other 
regional assessments conducted by CWLPS and WWF; and   
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ii) Conducting semi-structured interviews with stakeholders on the role and 
relevance of the 1997UNWC to support the desktop analysis described above: A 
series of semi-structured interviews was conducted with experts with first hand 
knowledge of transboundary water governance issues, including government 
representatives in Cambodia, Laos, Vietnam and Thailand, regional organisations, 
academics, and NGOs.  

2.0 MEKONG REGION AND ITS TRANSBOUNDARY WATERS  

The Mekong Region has a high density of major river basins. The five major rivers in the 
Mekong region include: Mekong (countries), Red, Hong or Yuan Jiang (China, Laos and 
Vietnam); Chao Phraya (Thailand), Dulong or Irrawaddy (China, Myanmar and India), 
and Salween or Nu (China, Myanmar and Thailand).  

 

Figure 2.1 Map of Mekong Region 

All of these rivers, except Chao Phraya and Irrawaddy, are shared by more than two 
countries and have headwaters at high elevation in mountainous terrain in Tibet, China 
(ADB and SEI, 2002). In addition to the Mekong and those listed above, the countries in 
the Mekong Region share many other international rivers, namely Saigon (Cambodia and 
Vietnam); Song Vam Co Dong (Cambodia and Vietnam); Pakchan (Thailand and 



UN Watercourses Convention and Greater Mekong Sub-region 4  

Myanmar); Bei Jianh or Hsi (China and Vietnam); Beilun (China and Vietnam), Ma (Laos 
and Vietnam); Ca or Song Koi (Laos and Vietnam); and Golok (Thailand and Malaysia). 
The largest of all these rivers, and the one that dominates the area, is the Mekong River. 

Table 2.1 Summary of Major River Systems and Reservoirs in the Mekong Region  

Characteristic Mekong Red or 
Hong (Yuan 
Jiang) 

Chao 
Phraya 

Irrawaddy Salween 
(Nu) 

 

Countries in 
basin 

All PRC, 
Vietnam 
 

Thailand 
 

Myanmar, 
PRC, 
India 

PRC, 
Thailand, 
Myanmar 

Basin 
(catchment) 
area (km2) 

777,000 + 73,000 
in Tibet & 
Qinghai 

226,000 (40% 
in Vietnam) 

160,000 411,000 325,000 

Area above 
3000 m 
altitude, km2 

62,000 (7%) Negligible Zero 8,000 (<2%) 
 

90,000 (28%) 
 

Mean annual 
Runoff, mm 

560 782 188 1000 466 

Water yield 
per annum, 
Mm3 

475,000 177,000 29,800 410,000 151,000 
 

Major 
dependent 
cities 
 

Phnom Penh, 
Vientiane, 
Ho Chi Minh 
City,  Can Tho, 
Khon Kaen 

Hanoi, Hai 
Phong 

Bangkok Rangoon Moulmein 

Extent of 
lands 
Under 
irrigation 

Large Large Large Large Small 
 

Level of 
water 
quality 
pollutants 
from human 
activities 

Low (high at 
certain localities 
during low flow) 

Medium High Low  Very low 

(ADB and SEI, 2002) 

 

2.1 MEKONG RIVER BASIN  

The Mekong River Basin (MRB) is shared by six countries, China and Myanmar in the 
Upper Mekong Basin, and Cambodia, Lao PDR, Thailand and Viet Nam in the Lower 
Mekong Basin (LMB). The four LMB countries have a track record of cooperation over 
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transboundary waters dating back five decades, whilst also maintaining dialogue with 
China and Myanmar.  

The MRB is one of the world’s largest river basins. Its length of 4,800 km makes it the 
twelfth longest in the world, while its area of 795,000 km2 makes it the twenty-first in 
terms of size. The Upper Mekong Basin (Lancang) makes up 24 per cent of the total area 
and contributes 15 to 20 per cent of the water that flows into the Mekong River. The upper 
catchment is steep and narrow. Soil erosion has been a major problem and approximately 
50 per cent of the sediment in the river comes from the Upper Basin (MRC, 2005). Snow-
melt controlled floods from May to July dominate the upper Mekong (Lancang), and rain-
induced floods from the summer monsoon (July to October) control floods on tributaries, 
especially within Lao PDR and Central Highland, Viet Nam, to the lower Mekong River.  

About 22 per cent of the Basin lies in China 3 per cent in Myanmar 25 per cent in the Laos, 
23 per cent Thailand, 19 per cent Cambodia, and 8 per cent in Viet Nam (MRC, 2010b). 
The contribution of these countries to the Mekong River’s mean annual discharge of 
475,000 million m3 (ranked eighth largest in the world) are 16 per cent, 2 per cent, 35 per 
cent, 18 per cent, 18 per cent and 11 per cent, respectively.  

Different sub-basins of the MRB dominate the Mekong hydrology in different seasons. As 
shown in Figure 2.2, the dry season low flow regime is dominated by the flow from China 
known as the “Yunnan Component”, while in the flood season the hydrology is 
dominated by inflows from the large left bank tributaries of the Lower Basin itself (MRC, 
2005). The Mekong River flows from China forms about 51 per cent of the flow at 
Vientiane, Laos and 16 per cent of the flow at Kratie, Cambodia which is the beginning of 
the lower flood plain (MRC, 2005). 

It is important to highlight that in the Mekong Basin, the upstream flows from the Upper 
Mekong in China contributes over 16 per cent of the total flow in an average year. 
However, during the dry season, snow melt from China contributes to over 24 per cent of 
the total flows that demonstrated the importance of the snow-melted flow from China in 
dry season (MRC, 2010b). As far as the significance of the tributaries is concerned, (see 
Table 2.2) the spatial distribution of runoff in the lower system indicates the dominant 
contribution to mean annual flow in the mainstream of the left bank tributaries in Lao 
PDR and the Se Kong, Se San and Sre Pok Rivers, which enter between Pakse and Kratie 
(MRC, 2005). On average 55 per cent comes from the left bank tributaries in Lao PDR 
along with the Se Kong, Se San and Sre Pok (3S) river system (Vietnam Central 
Highlands, Laos and Cambodia).  
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(Source: Pech, 2003) 
Figure 2.2 Precipitation and Flow Contribution from MRB Sub-basins  

 

Table 2.2  Key Hydrological Characteristics of MRB 

 Yunna
n 

Myanm
ar 

Laos Thaila
nd 

Cambodi
a 

Vietna
m 

Total 

Catchments (Km2 )  165,00
0 

24,000 202,00
0 

184,00
0 

155,000 65,000 795,00
0 

% of MRB total 22 3 25 23 19 8  100 
% of total country’s 
area 

 38 4 97 36 86 20   

Average rainfall  
(mm/yr) 

1,561    2,400 1,400 1,600 1,500 1,750 

Average  runoff  
(m3/s) 

2,414  300 5,270 2,560 2,860 1,660 15,060 

Average runoff  
(MCM/yr) 

 76,128   9,461 166,19
5 

 80,732  90,193  52,350 474,93
2 

In dry season 19,032 1,419 24,92
9 

12,110 13,529 7,852 78,871 

Average runoff as % of 
total 

16 2 35 17 19 11  100 

In dry season 24.1 1.8 31.6 15.4 17.2 9.9  
Population  (million) 10  0.5  4.9  24.6 10.8  21 71.8 
(Source: MRC, 2005, UNEP/GIWA, 2006) 
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Water issues in the Mekong Region are closely related to the unequal spatial and temporal 
distribution of flow, and the lack of well-informed decision making for water resources 
development and management, and mitigation of vulnerability (Pech, 2010a).   
Historically observed natural year-to-year variability is very significant in terms of river 
discharges, flooded areas, and the beginning and end of the wet and dry seasons. For 
example, depending on the year, between 1 and 4 million hectares of the floodplain is 
submerged during the wet season (Adamson, 2001).  

In the Mekong Region the structure and functions of wetlands are also closely linked to 
the seasonal flow pattern of the river, involving a wet season flow up to 10 meters higher 
than the dry season, especially in the MRB. Fluctuations in the Mekong flow and 
consequent flooding change the wetlands and their productivity (Halcrow Group. 2003).1 
The river channel and wetland habitats are crucial for the ecological functioning of the 
river system.  

The Mekong is a large fluvial system which changes from upstream to downstream due to 
changes in water discharge and sediment transport (sediment flows, that are moved 
either on the bottom (bed load), in suspension, or nutrients attached to the suspended 
matters, and/or in solution of the flows), and due to changes in the nature of its bed 
(bedrock, substratum, or geological base) (see e.g. Miyazawa, et al, 2008, Bravard and 
Goichot, 2010). The lifecycles of many Mekong fish species and adjacent coastal zones 
have evolved to take benefit from the river’s hydrological and sediment/nutrient regime. 
Fish migrate to deep pools in the mainstream to take refuge during the dry season, and 
migrate back to spawning and feeding grounds on floodplains during the flood season.  

2.2 RED RIVER 

The Red, Hong or Yuan Jiang River flows about 1,175 km from central Yunnan province, 
south western China through Vietnam to the South China Sea. It flows generally south 
eastward, passing through Dai ethnic minority areas before leaving China through 
Yunnan's Honghe Autonomous Prefecture. It forms a portion of the international border 
between China and Viet Nam as it enters Viet Nam at Lào Cai Province (Columbia 
Encyclopedia, 2004, Berg Michael et al, 2006). In northern Viet Nam, it is a principal river 
and flows southeast in a deep, narrow gorge, through Hanoi, to enter the Gulf of Tonkin. 
Its two major tributaries, the Song Lo (Rivière Claire, or Clear River) on the left bank and 
the Black River (Rivière Noire, or Song Da) on the right, boost the flow of water, which 
during the rainy season may reach 335,500 cubic feet (9,500 cubic meter) per second 
(Britannica Online Encyclopaedia). A small part of Laos is within the Red River Basin 
where the Meuk Tributary, which originates in Laos, flows into the Black River at Lao Cai, 
which later joins the Red River above Hanoi, Vietnam. Once reaching the lowlands near 
Viet Tri, the river and its distributaries spread out to form the Red River Delta. The delta 

                                                      

1 An important feature is the Mekong Basin is its rich riverine ecology, fuelled by the annual “flood 
pulse” especially in the Tonle Sap Great Lake where the seasonal cycle of changing water levels at 
Phnom Penh results in a very large flow reversal of water into and out of the lake via the Tonle Sap 
River. 
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constitutes a large part of northern Viet Nam and is densely populated and intensively 
cultivated (Berg Michael et al, 2006). 

The Red River is notorious for its violent floods with its seasonally wide fluctuations in 
volume. The delta is a major agricultural area of Vietnam with vast areas devoted to rice. 
The land is protected by an elaborate network of dikes and levees (wikipedia.org accessed 
on March 2011). The Red River has a very irregular volume throughout the year and 
carries huge quantities of silt because of the large proportion of easily crumbled soil in its 
basin, especially in the red lands from which its name derives. This material is deposited 
in the river’s delta, a flat, triangular region of about 7,000 square km, which extends 150 
km inland and 80 km along the coast. Haiphong, the outpost of Hanoi, is on a northern 
arm of the delta (Columbia Encyclopedia, 2004, Berg Michael et al, 2006). 

While the Red river basin is shared by China, Laos and Vietnam, there is no river basin or 
water agreement.  China and Vietnam have informally agreed to exchange data and 
information relative to river flows and have expressed an interest to explore other issues 
of mutual concern (Radosevich, 2008). However China has constructed a dam on the Red 
River within its territory. Vietnam has developed a series of dikes and inundation areas in 
the Red River delta to prevent flooding of cities and rural areas as well as several dams on 
tributaries to the Red/Song River within its boundaries. 

2.3 SALWEEN (NU) RIVER BASIN 

The Salween, Nu or Nujiang River has an approximate length of 2400 km making it 
among one of the longest rivers in the region and it covers 320,000 km2. The watershed 
area is located in China (53 per cent), Myanmar (42 per cent), and Thailand (5 per cent) 
(Salween Watch, 2011, Akimoto Yuki, 2004). Originating from Tangula Mountain of the 
Himalayas in the Tibetan plateau, the Salween initially flows west but then makes a great 
bend to the east, entering the Chinese province of Yunnan and the Three Parallel Rivers of 
Yunnan Protected Area, a World Heritage Site. At the latter site, a series of enormous 
dams have been proposed that would potentially generate more power than Three Gorges 
Dam (Wikipedia, the free encyclopaedia).  

The Salween then flows southward through Yunnan Province of China, down through 
Shan and Kayah States in the East of Myanmar, and along the Thai-Myanmar border, 
passing through Kayan and Mon States (Myanmar), and emptying into the Gulf of 
Martaban in the Andaman Sea (IRN, 2007, Salween Watch, The Salween River, accessed 
on line on March 2011 at http://www.salweenwatch.org).  

The Salween has numerous major tributaries such as the Pang, Teng, Pawn, Hka, and 
Hsim Rivers that join the Salween in Myanmar. About 320km from the mouth, the river 
forms the border boundary between Myanmar and Thailand for about 120km, before 
meeting with the Moei River (Thaungyin River), a major tributary of the Salween that also 
divides the two countries.  
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(Source: Salween Watch) 

Figure 2.3 Location Map of Salween/Nu River 

There is currently no formal river basin agreement among the States that share the 
Salween. Thailand and Myanmar reportedly have entered into specific agreements for the 
construction of hydropower dams on the river, and China has indicated its interest to 
explore hydro-power dam construction on its upper reaches of the river (Radosevich, 
2008).  Other hydro-power developers and dam builders from countries such as Japan, 
China, Australia, and Thailand have long been attracted to the Salween River basin, along 
with public institutions that have a history of financing hydro-power development and 
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dam construction such as the World Bank, the Asian Development Bank (ADB), and the 
Japan Bank for International Cooperation (JBIC) (Akimoto Yuki, 2004).  
 
China has plans to construct a cascade of up to thirteen hydroelectric dams along the Nu 
River which would cost tens of billions of dollars and, if completed, would generate more 
electricity than the mammoth Three Gorges Dam on the Yangtze River (IRN, 2007). Nine 
of the 13 proposed dams are situated in national nature reserves located close to the 
World Heritage Area (IRN, 2007). To date, various feasibility studies have identified at 
least 12 sites where large dams may be built in the Salween River basin in Thailand and 
Burma (Akimoto Yuki, 2004). Considerable concern and opposition was expressed by 
NGOs on the potential environmental damages by any of the riparians to the pristine 
conditions that currently exist. 
 
2.4 SAIGON RIVER 

The Saigon River, located in southern Vietnam, rises near Phum Daung in south-eastern 
Cambodia, flows south and south-southeast for about 225 km and empties into the Nha 
Be River, which in its turn empties into the South China Sea some 20 km north-east of the 
Mekong Delta. The Saigon River is joined 18 miles (29 km) northeast of Ho Chi Minh City 
(formerly named Saigon) by the Dong Nai River, and just above Ho Chi Minh City it is 
joined by the Ben Cat River (wikipedia.org, and Encyclopedia Britannica, 2011). The 
Vietnamese part of the Saigon River is heavily developed, but as far as could be 
determined for this report no agreements have been adopted for this basin (Radosevich, 
2008).  In Viet Nam, Saigon–Dong Nai River plays a very important role for the social and 
economic development of the eleven provinces that depend upon its basin. With a current 
population of 15 million inhabitants, the basin is experiencing a fast and highly complex 
development. The river is used for different purposes and a large amount of toxic waste is 
discharged into it daily, strongly affecting the stock and quality of water, as well as the 
biodiversity of the river (Mai Tuan Anh et al, 2003).  

2.5 DULONG/ IRRAWADDY RIVER BASIN 

The Dulong (also known as Irrawaddy) River is one of the great rivers of Asia. It flows on 
a 2170 km course from the Himalayas before fanning out into a delta in Myanmar, and 
eventually emptying into the Andaman Sea with a drainage area of about 411,000 km² 
(Chavoshian A, et al, 2006). The Irrawaddy has its source at the confluence of two rivers, 
the Maykha (N’maiHka) and Malikha (Mali Hka), having their beginnings in the 
Himalayan slopes. They join about thirty miles north of Myitkyina to become the 
Irrawaddy (Mya Than, 2001). Along the way the Irrawaddy enriches the soil, allowing for 
a population to thrive and a civilisation to emerge (KDNG, 2008). The Irrawaddy River 
has been Myanmar's major transportation route. It is the main communication route of 
Myanmar as it flows southward through Myitkyina, Bhamo, Mandalay, Pakokku, 
Yenangyaung, and Pyay before it enters the vast delta at Hinthada (KDNG, 2008). 
 
The volume of the Irrawaddy and its tributaries varies greatly throughout the year. The 
average discharge near the head of the delta is the discharge averages 13,000 cubic metres 
(460,000 cubic feet) - between a high of 32,600 cubic metres (1,152,000 cubic feet) and a low 
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of 2,300 cubic metres (82,000 cubic feet) per second (Chavoshian A, et al, 2006). The 
melting snow from these Himalayan peaks brings about the phenomenon that the 
Irrawaddy begins its early annual rise during the month of April at the heart of 
Myanmar’s driest season (Mya Than, 2001, Chavoshian A, et al, 2006). The southwest 
monsoon rains reach the upper part around April and the lower part of Myanmar around 
June until October and December respectively (KDNG, 2008).  
 
The Irrawaddy is listed by the UNEP’s World Conservation Monitoring Center among the 
30 high priority river basins for its support of rich biodiversity and vulnerability to the 
future economic development pressure (KDNG, 2008). The Irrawaddy consists of the 
interminable and fertile plain of southern part of Myanmar which is 180 miles long and 
150 miles wide. The Irrawaddy Delta of southern Myanmar is a fragile and intricate 
ecosystem of mangrove swamps and tidal estuaries. Non saline arable areas are limited 
and becoming scarce due to the erosion of riverbanks, saltwater intrusion, and increasing 
soil salinity (Mya Than, 2001). 
 

 
 
Source: Earth Trends/world Resources Institute, 2002 

Figure 2.4 Irrawaddy River Basin 

In 2007, Burma's government signed an agreement for the construction of seven dams 
along the Irrawaddy, Mali, and N'Mai River in Kachin State. The total planned output of 
all seven plants will be 13,360 MWs of electricity, making it the largest hydropower 
project in Burma, surpassing the 7,100 MW Ta Sang Dam in Shan State (KDNG, 2008, 
Nawdin Lahpai, 2009, Earth Rights International, 2008).   Environmental organisations 
have raised concerns about the ecological impacts on the river's biodiversity and 
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ecosystems. Animals potentially impacted include the threatened Irrawaddy Dolphin 
(KDNG, 2008, Nawdin Lahpai, 2009, Earth Rights International, 2008).    

No agreement has been entered into among the countries – China, Myanmar and India - 
sharing this river basin yet (Radosevich, 2008).  

2.6 OTHER INTERNATIONAL RIVERS IN THE GREATER MEKONG SUB-
REGION 

Other smaller international river includes Song Vam Co Dong (Cambodia and Vietnam); 
Pakchan (Thailand and Myanmar); Bei Jiang or Hsi (China and Vietnam); Beilun (China 
and Vietnam), Ma River (Laos and Vietnam); Ca or Song Koi (Laos and Vietnam); and 
Golok (Thailand and Malaysia).  In all these rivers, no agreements are believed to have 
been entered into, except for the MRB (Radosevich, 2008).  

The current legal architecture and the existing and future challenges in managing the 
abovementioned international rivers motivates the need for examining closely in what 
way the 1997UNWC and 1995MA can serve as a basis for strengthening the existing 
governance regime.  As none of these rivers have any known water treaties, similar to that 
of 1995MA or the 1997UNWC, the riparian states must rely on general principles of 
customary international law relating to international rivers to address any issues that 
might emerge. Ratification of the 1997UNWC by these riparian countries, and entry into 
force of the latter instrument can therefore provide a platform by which to address 
transboundary issues or facilitate the negotiation of specific international river basin 
treaties.  

A more in-depth study of the issues and impacts in all these international river basins is 
warranted given the magnitude of the challenges faced, and the weak governance 
architecture that current exists. 

3.0 CONFLICT AND COOPERATION OVER TRANSBOUNDARY WATERS OF 
THE GREATER MEKONG SUB-REGION  

The key questions examined in this section are: what social, economic and environmental 
uses and issues are made of the rivers? What are the competing interests between states? 
Focusing on tributaries of the Mekong, e.g., Se San, Sre Pok and Se Kong, and non-
Mekong transboundary rivers what joint institutional arrangements can potentially be put 
in place or strengthened?  It is recognised that this question of non-Mekong Rivers is 
crucial, however, currently only limited information is available in English for this desk 
study exercise. 

3.1 CURRENT MEKONG GEO-POLITIC LANDSCAPE 

Over the last 50 years, dramatic changes have occurred in the Mekong Region, and also in 
the ways the relationship between development, resource use and the environment are 
viewed. Recent changes in the region have thus affected the opportunities and constraints 
for resource management at different levels. The geopolitical perspectives that set the 
parameters for MRB resource management are basically divided into three main periods, 
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namely the 1st Indochina war (1940-1954), the 2nd Indochina war (1965-1975), and Post 
Cold War era (1989-present) (Mekong Secretariat, 1989; Pech, 1995; Browder and 
Ortolano, 2000).  

In the present-day Mekong Region there are many actors with very different interests and 
powers, exhibiting contrasting modes of behaviour, and with varying degrees of influence 
(ADB and SEI, 2002). First of all there are the six Mekong Region countries – China, 
Myanmar, Lao PDR, Thailand, Cambodia and Vietnam. They have different economic, 
political, social and cultural objectives that define the range of perspectives in the natural 
resources management. Moreover, perspectives are differentiated by country, by resource 
sector, by socio-political actor and by scale of orientation (Pech, 2010a). From the social-
economic point of view, all six countries are at different levels of development. The 
difference in level of income is also there between those living within the Mekong Basin 
area and their peers living in other areas (ADB and SEI, 2002; MRC, 2010a).   

 Box 1 - Major Mekong Regional Initiatives and Forum (Pech & Sunada, 2006A) 
Mekong River Commission (MRC) was established by the four countries of the 
Lower Mekong Basin – Laos, Thailand, Cambodia and Vietnam in 1995 to replaces 
Mekong Committee (1957-1975) and Interim Mekong Committee (1977-1992). These 
Mekong Committees were “infamous” for their large scale plans for “harnessing the 
mighty Mekong”. MRC (at least from 2000-2006) attempted to move away from its 
earlier image of being sectoral, closed, and hydropower-focused, to become an 
organization supporting integrated river basin management. China and Myanmar 
are currently observers to MRC. 

Greater Mekong Sub-Region (GMS) established in 1992 is the largest program to 
promote trade, investment and infrastructure development in the GMS. The GMS is 
the only regional forum in which all six Mekong riparian countries participate. 
Where as MRC operates only within the MRB hydrological boundary the GMS 
program extends beyond this boundary to cover the whole of Yunnan province, 
Guangxi Zhuang Autonomous Region of China , Myanmar, Laos, Thailand, 
Cambodia, and Vietnam. 

Upper Mekong Commercial Navigation Channel Improvement Project (UMNCIP) 

under the Quadripartite Agreement on Commercial Navigation Lancang-Mekong 

is so far the only treaty directly related to the Mekong River resources that China is a 
party to. According to it, the river stretch of over 886 km from Samoa port in 
Jinghong, China, to Luang Prabang in Laos, is open to navigate freely by the state 
parties’ commercial vessels - China, Myanmar, Laos and Thailand. There are more 
than 100 shoals, rapids and reefs in that section, of which 11 major rapids and 10 
reefs pose a serious threat to navigation and, have to be removed. Works in Thailand 
and some sections in Laos were halted due to growing public protest.  

Association of Southeast Asian Nations (ASEAN) is another regional body set up in 
1967 to promote free-market principles and regional security. ASEAN now includes 
all 10 countries in Southeast Asia. In 1996, ASEAN inaugurated the Basic Framework 
of the ASEAN-Mekong Basin Development Cooperation (AMBDC). In 2000, ASEAN 
launched Initiatives for ASEAN Integration (IAI) to help its four new member 
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countries along the Mekong River - Cambodia, Laos, Myanmar, and Vietnam (CLMV) 
- narrow the development gaps and fully integrate into ASEAN. At the fifth ASEAN + 
China Summit in November 2001, Chinese Premier Zhu Rong Ji declared his support 
and commitment to strengthening the cooperation in the Mekong Basin, free trade and 
the navigation channel improvement project. ASEAN-China Free Trade is being 
finalized. 

World Bank and ADB Mekong Water Resources Partnership Programme 
(MWARP): In 2004, the World Bank initiated an effort to redefine the Bank’s approach 
to the Mekong Region. The output of this effort will be the Mekong Water Resources 
Assistance Programme (MWARP). From the perspective of the WB and ADB, it is a 
five- to seven-year engagement providing the mechanism to implement and further 
develop this cooperation framework under four strategic results areas: balanced 
Development and investment; environmental and social safeguards; integrated water 
resources management; and governance. Initially, it focuses on the four LMB countries 
focusing on three transboundary sub-basins between Thailand-Laos, Cambodia-Laos-
Vietnam, and Vietnam and Cambodia and on hydropower, infrastructure, irrigation 
and agriculture, navigation and transport, flood and wetland nexus, and capacity 
building (World Bank & ADB, 2006).  

UNESCAP is a UN Regional Body whose longest history of promoting economic 
development in the Mekong region dates back to 1949. In 2000, ESCAP declared the 
years of 2000 – 2009 as the Decade of the Greater Mekong Sub-region Development 
Cooperation. It is especially active in promoting transport and navigation.  

Ayeyawady-Chao Phraya-Mekong Economic Cooperation (ACMECS) was 
formalized at the 12 November 2003 Summit of the heads of the governments from 
Cambodia, Laos, Myanmar and Thailand, took place in which Bagan, Myanmar.  At 
the 2005 Summit where Vietnam joined it, ACMECS adopted a vision of “five 
countries, one economy”. 

Donor community and international funding institutions: There are host of 
multilateral and bilateral donors and funding agencies, and private investment 
groups. They support & fund various projects and programs through various Mekong 
initiatives/organizations or bilateral channels covering different parts of the Mekong 
Region. 

Non-Governmental Organizations and Programs: A number of international non-
governmental organizations have developed basin-level initiatives to strengthen the 
capacity of governments, civil society groups and other key stakeholders to work 
together at a regional level to find solutions to basin-wide and transboundary 
environmental problems. These include the World Conservation Union (IUCN), the 
World Wide Fund for Nature (WWF) and Oxfam. There is also a good network of 
research.  M-Power water governance network is one of the examples of collaboration 
among NGOs, international organizations, and academic and research community 
carrying out joint research in the region.  

 
The sudden groundswell of hydropower development by private power producers and 
private financing, along with the revitalization of the once-abandoned hydropower dam 
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projects along the Mekong Mainstream in the Lower Mekong Basin starting from 2008, 
took many observers—including major regional organizations such as the MRC, and  
international financing institutions—by surprise (Pech, 2010a). Those private project 
developers are mainly from Thailand, Vietnam, China, Malaysia, and Russia – with 
limited commitment to international social and environmental performance standards2. 
Massive inflows of bilateral and private funds from Thailand, Korea, Kuwait, Qatar, 
China, and India for irrigation and water diversion are a reality in Cambodia and Lao 
PDR (John D, personal communication, 2010). It is happening as there are significant 
vested bureaucratic, political and business interests behind the hydropower industry and 
large-scale water diversion. These interests work to promote large dam and water 
diversion projects even where better energy and farming options exist (Pech et al, 2010). 
 
Flush with nearly a trillion dollars in hard currency reserves, and eager for stable friends 
and influence in Southeast Asia, China makes big loans for big projects to countries that 
used to be the sole preserve of Western donors - the World Bank, the Asian Development 
Bank, the United States and Japan (Pech, 2010a, Pech and Sunada, 2008a). The multi-
bilateral trade and investment between China and Vietnam, and China and Thailand 
makes it imperative for these more developed Mekong countries (Thailand and Viet Nam) 
to not openly challenge China (Pech and Sunada, 2006b). 
 
Recently, United States of America (USA) announced its return to the Lower Mekong 
Region after decades of absence from the region since the end of Viet Nam war (Yun, 
2010)3. USA advised some Mekong countries not to place all their “eggs” in a single 
Chinese basket. Similar questions were raised when World Bank decided to return to the 
Mekong Region in late 2000s – would they be able to make any difference? It is important 
to monitor and assess further the change in geopolitics and changes in decision-making 
quality and benefit and risk distribution mechanism in terms of: 

� How the on-going territorial claims in the South-China Sea between China and 
other South East Asian Countries, especially with Viet Nam will evolve?  

� How territorial conflict between Cambodia and Thailand in which China and 
USA are suspected of supporting each of these disputing nations will be resolved, 
and  

                                                      

2 A report prepared by the World Bank and Asian Development Bank (ADB) in 2006 did not foresee that such 
aggressive development of hydropower dams on the mainstream in parts of the Mekong Basin (other than in 
China) was feasible from environmental, financial and political standpoints (World Bank and ADB, 2006). 
Rather, the 2006 report predicted that the countries’ rapidly growing needs for power would alternatively be 
met through cooperation in cross-border hydropower sharing on tributaries, and through other alternatives. 

3 To help strengthen U.S. engagement in Southeast Asia, Secretary Clinton announced the Lower Mekong 
Initiative (LMI) in July, 2009 on the margins of the ASEAN Post-Ministerial Meeting. The LMI aims to engage 
Cambodia, Laos, Thailand, and Vietnam by helping build regional capacity in the areas of environment, 
health, education, and infrastructure in order to facilitate multilateral cooperation among the four countries 
on issues of mutual concern, such as the common challenge of effective water resource management  
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� How successful USA, World Bank and other western countries will be in 
changing the Chinese domination in the Mekong Region and in restoring the 
balance of powers in the region? 

3.2 DEVELOPMENT CHOICES AND PERCEPTION 

It is true that all MRB countries have contributed to and benefited differently from the 
Mekong Basin resources hydro-geographically, socio-economically, and culturally. 
Depending on their geographical, national development perspectives and geopolitical 
conditions, countries have different perception on the relevance of the Mekong 
cooperation mechanism and internationally binding environmental regimes.  

China as the most upstream country, regional super power in Asia, and permanent 
member of the UN Security Council may not see an urgent need for the Mekong 
cooperation framework for regional water allocation and management per se  (Pech and 
Sunada, 2008). However, from the logic of appropriateness point of view, China, just like 
Thailand and Vietnam, appears to be keen on reinforcing its leadership role in the region 
(Frost, 2005). As far as a regional cooperation framework is concerned, China finds 
ASEAN, GMS, and bilateral cooperation more attractive and thus relevant to it for 
securing cross border trade and investment as well as promoting its leadership role in 
Asia while trying to spare itself from any legally binding water agreement as much as 
possible (Pech and Sunada, 2007).  

Only a small part of Myanmar is located within MRB - about 24,000 km2, or 3% of the total 
Basin area - with common borders to Yunnan, Lao PDR and Thailand. It has been trying 
to overcome its international isolation in recent years through participation in ASEAN 
and GMS (Hirsh and Choeng, 1996).  

Laos is a landlocked country just downstream to China and Myanmar, sharing over 1,400 
km of common border with Thailand of which for over 900 km Mekong River thalweg 
(deepest water lines) serves as their common boundary line. Lao PDR is upstream to 
Cambodia and Viet Nam. The Mekong River and its tributaries offer tremendous 
potential for hydropower generation, and it is seen by its leaders as one of the main 
sources of export earnings for Laos. There are indications that the Laotian government 
prefers to have the liberty to develop the Mekong tributaries according to its own 
preferences without having to adhere to any environmental regime as much as possible 
(ICEM, 2010). Lao PDR is also concerned about the competition for markets for 
hydropower within the Basin. Myanmar and Yunnan (China) have plans for large energy 
and hydropower developments which will produce surplus electricity for sale in other 
countries, particularly Thailand and Viet Nam (Ratner, 2003). Laos is active in all the 
Mekong cooperation frameworks – MRC, GMS and ASEAN, and other Mekong 
initiatives.  

Thailand is bordered on the north by Laos and Myanmar, on the east by Laos and 
Cambodia, on the south by the Gulf of Thailand and Malaysia, and on the west by 
Myanmar and the Andaman Sea (MRC, 2003).  As a downstream country to China, Thai 
water and energy agencies view the Chinese dam development with hope that it would 
generate surplus water during dry season and cheaper energy for Thailand’s fast growing 
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economy, though it has some concerns about that development’s negative impact on 
fisheries (Hirsh & Choeng, 1996). Thailand is also keen on improving cross border trade 
and tourism through the Mekong River.  

Thailand, Laos and China have a joint interest in a lenient water flow regime and would 
rather see the MRC as a facilitator or promoter of capacity building projects than as a 
body imposing regulations upon its members (Backer, 2007). Thailand has placed stronger 
emphasis on the GMS and ASEAN Mekong Cooperation frameworks, from where it 
expected more opportunities for promoting economic growth (Chaiyuth S, person. 
Comm., 2006; Browder and Ortolano, 2000). 

Cambodia is downstream to China, Myanmar, Laos, Thailand and Vietnam (central 
highlands), and the least developed country. Most of Cambodia’s territory (85%) is in the 
Basin, and Cambodia’s level of dependency on and vulnerability from MRB development 
is high (Browder, 2000, ICEM, 2010). The most recent MRC strategic environmental 
assessment found that Cambodia would be the biggest loser from the uncoordinated 
rapid development of the hydropower dams on the Mekong (ICEM, 2010). Cambodia 
successfully insisted that the natural annual reversal of the Tonle Sap River during the 
wet season should be guaranteed by the 1995 Agreement (Agreement 1995: Article 6 B), 
and Tonle Sap should have the status of a tributary. However, the Cambodian 
government’s limited resources and capacity hinder thorough engagement with the 
regime.  

The Mekong basin, especially the Mekong Delta and Central Highlands, in view of their 
high agricultural and hydropower potentials, respectively, play a very important role in 
the development of Viet Nam (MRC, 2010a).  The Mekong Delta is crucial to Viet Nam as 
its "rice bowl" – the richest agricultural zone in the country. Currently, there is a growing 
concern of the increasing impacts of intensive agricultural practices and aquatic farming 
on the environment, especially possible further intrusion of sea waters into the Mekong 
River system during the dry season. Flood control and mitigation once again dominates 
the delta development policy. As the most downstream country that currently uses almost 
“the entire dry season flow of the Mekong River” (Browder, 2000, Pech and Sunada, 
2008b); Viet Nam is highly vulnerable to the water and land use by the upstream 
countries. Viet Nam wants to maintain the Mekong cooperation with all Mekong 
countries to, at least, protect their existing uses in the Mekong delta. Viet Nam has 
skilfully managed to dampen Cambodia claims over the damage it caused to the 
Cambodian communities living along the Se San tributary from its hydropower projects 
in late 2000s (see e.g. Rieu-Clarke and Gooch, 2010) 

From the strategic point of view, Mekong cooperation would ensure all Mekong 
countries’ security and other vital interests. Without uniform international norms and 
mechanism, the likelihood of the international water disputes over the Mekong would 
drastically increase. Water disputes would eventually have serious implications on other 
aspects of foreign policy and relation, such as foreign trade, regional economic 
integration, regional security and peace. Cambodia, and to some extent Viet Nam, are 
more vulnerable due to their unfavourable geographic position and/or weak political and 
economic power, and they see an even greater need for an effective regional framework to 
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ensure equitable and sustainable development of the MRB (Pech et al, 2010).  



UN Watercourses Convention and Greater Mekong Sub-region 19  

3.3 EXISTING AND POTENTIAL USES OF THE TRANSBOUNDARY WATERS  

About 325 million people live within the GMS, which has a land area of 2.6 million km2 
(ADB and SEI, 2002, ADB, 2010). The GMS encompasses the entire Yunnan province of 
China, Myanmar, Laos, Thailand, Cambodia and Viet Nam. Over 70 million people living 
in the MRB (MRC, 2010a). About 90 percent of the population of Cambodia (13 million) 
and 98 percent of Lao PDR (5.2 million), 39 percent of the population of Thailand (23 
million), and 20 percent of the population of Viet Nam (17 million in the Delta and 3 
million in the Central Highlands) living within the basin.  

Among the six riparian states of the MRB, China and Myanmar have only a small 
percentage of their populations located in the Basin (1 and 2 percent respectively). China’s 
Yunnan province, however, has one quarter of its population (10 million) residing in the 
Basin. China has the strongest geo-politic position - over 15 major hydropower projects on 
mainstream, capital and technological resources for investing mega-projects in water and 
mining sectors in LMB, largest markets for bilateral trades, and its political and military 
superpower status in Asia.  

The numbers of Vietnamese and Thai inhabitants in the MRB is, however, far higher than 
the number of Laotians or Cambodians (MRC, 2003). Population growth in the basin is 1-2 
percent in Thailand and Viet Nam and 2 percent in Cambodia and Lao PDR. 

Despite impressive economic growth over the past decade within the basin countries, 
much of the Mekong Basin itself remains among the world’s poorest areas. It is currently 
witnessing a major demographic transition that is creating both opportunities and 
challenges. Population, together with other major drivers, such as institutions, markets, 
and technology, will have a very strong bearing on the way in which the rich resources of 
the Mekong Region are developed and distributed in the present and future (Pech and 
Sunada, 2008b).  
 
Governments of Mekong countries have targeted “poverty reduction strategies” within 
national socio-economic and sector development plans, all of which include the 
development of water resources (see e.g. MRC, 2010b). These plans have the common 
aims to:  

• Considerably increase agricultural production, for food security, the growth of 
high value crops, and to increase in food export. 

• Significantly increase hydropower and energy production to meet increasing 
demand for affordable electricity and/or generate foreign exchange. 

• Considerably decrease the damages of floods and drought to prevent or minimize 
people’s suffering and economic losses due to floods and droughts. 

A series of large scale economic activities in the Mekong Sub-region are at various stages 
of planning and development (Pech & Sunada, 2006, Molle et al, 2009). Fluctuating oil 
and gas prices, an emphasis on renewable and non-fossil fuel generation and the 
availability of private finance, are making hydropower increasingly attractive and 
accelerating its development in the LMB. Global food demand and rising prices can make 
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irrigation more profitable in the LMB and grow interest for investments from foreign 
entities. Numerous dams and water diversions are on the agendas of the private and 
quasi-public-sector developers, transnational capital providers, and the six governments 
of the region. A recent count found 82 existing and 179 potential hydropower projects in 
the wider region (King et al, 2007), and those existing and planned dams and diversions 
will transform the waterscapes of the region (Molle et al, 2009). China is developing a 
cascade of 8 projects on the upper Mekong stretch in Yunnan with a total installed 
capacity of 15,450MW and a series of over 15 dams on the stretch below the headwaters of 
the Mekong River.  
 

 

(Source: CPWF, 2010) 
Figure 3.1 Existing and Planned Hydropower Projects in Mekong Basin 
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LMB tributaries have a very large tributary potential (some 70 projects under various 
levels of exploration representing a capacity of 9,364MW) and 12 dams are being studied 
and planned in the LMB mainstream. There are plans to increase the irrigated area by 50% 
(from 1.2 to 1.8 million ha) in the next 20 years, with Lao PDR planning to expand dry-
season irrigation from about 100,000 ha to over 300,000 ha.  

Agriculture remains the biggest water user as 78-94 percent of fresh water withdrawals 
goes to irrigated agriculture (ADB, 2010a, MRC, 2010a). In 2000, irrigated agricultural use 
accounted for around 15 percent (72,837.66 MCM) of the annual average discharge 
(475,014 MCM), or 80 – 90 percent of the total water abstraction from the MRB in the 
form of both blue water - receding flood water storage, diversion of water from stream 
and from ground water sources - and water from precipitation (soil moisture) (MRC, 
2010a, Pech and Sunada, 2008b). More than half of this water use takes place in the 
Mekong Delta (MRC, 2010b).  

Table 3.1 Water Withdrawals in the LMB, 2000  

Country Total  

(million 
m3) 

Per Capita  

(m3 per 
person) 

Sectoral Withdrawals (% of total) 

Agriculture Industry Domestic 

Cambodia 4,091  311 98 1 2 
China 630,289 494 68 26 7 
Lao PDR 2,993 567 90 6 4 
Myanmar 33,224 699 98 1 1 
Thailand 87,065 1,429 95 2 2 
Vietnam  71,392 914 68 24 8 

(FAO Fresh Water Resources, 2005)Note: Data presented above are for the whole 
countries)  

It is projected that by 2025, irrigated agricultural water use will account for about 22 
percent (104,503 MCM) of the average annual discharge of the Mekong River and about 
25 to 30 percent by 2050, depending on the actual irrigation scale and intensity (Pech 
and Sunada, 2008b, MRC, 2003). In theory the total irrigation demand in the MRB will be 
lower than the estimated average annual river flow, but this neglects: the uneven 
distribution of flow in time and space; and severe flow fluctuations between wet and dry 
seasons, from wet to dry years, and from one geographic area to another (Pech and 
Sunada, 2008b). In addition, part of the runoff needs to be maintained for other uses and 
other aesthetic/recreational and ecological purposes. The share of domestic and industrial 
uses will further increase (Pech and Sunada, 2008b). This will further worsen the 
competition for water resources during the low flow conditions in the drier and driest 
years and require substantial investment in waste water systems/facilities and improved 
sanitation.  

At the same time, countries’ uncoordinated economic activities are being challenged by 
the need to balance development of water resources to achieve benefits with the needs of 
other communities and riparian countries.  
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3.4 WATER AND RELATED RESOURCES ISSUES 

The Mekong is defined as a river with a medium level of modification due to the number 
of dams, reservoirs on the mainstream and tributaries, water diversions, irrigation 
consumption, and level of flow regulation (MRC, 2003, Pech and Sunada, 2007). Even 
though the MRB eco-system is in relatively good shape, it is under increasing strain from 
a growth in development, population pressures, and other climate induced changes. At 
the same time, transboundary problems - latent and manifest - have emerged in the MRB 
in higher frequency and magnitude (ADB and SEI, 2002; Molle et al, 2009). The problems 
cover the entire spectrum of possible situations where the interests of the MRB states 
related to the use of water resources may collide, ranging from minor differences in 
opinion to rather tense situations. 

The issues include: i) blasting and dredging of river bed in the Upper Mekong for 
improving commercial navigation (upper Mekong Navigation); ii) large scale dam projects 
on the Mekong mainstream in Yunnan (Yunnan Dams); iii)  bank erosion of the 
boundary Cambodia, v) Cambodia’s concern over “flood-water back-up” from flood 
control along Vietnam-Cambodia border (Flood control); vi) Cambodia-Vietnam 
navigation barriers (Navigation barrier), and vi) Vietnam’s grave concern over severe 
flow fluctuation in the Mekong Delta (Flow fluctuation) (Pech and Sunada, 2008a, Pech, 
2010a). Table 3.2 summarizes those identified key problems. 

Table 3.2  Key Water related Problems 

Key Concerns Impacts 

1.  Severe Flow 
level 
fluctuation 

Impact of dam storage/release operations, or inter-basin water 
transfers on:  

Dry season’s water availability. 

Reduced flooding in important habitats - Great Lake, floodplain 
forests and freshwater and estuarine wetlands. 

2. River bank 
/bed erosion 
and 
sedimentation 

Shifting of political boundaries and loss of valuable land and 
infrastructure by accelerated river bank/bed erosion.  

Sediment trapping in reservoirs and downstream erosion. 

Reduction in rich natural fertilizers and food chain in flood plains. 

Impacts on delta region and coastal zone erosion. 

3. Obstruction to 
Navigation 

Physical barrier to navigation by dams, weirs and bridges, and 
channel siltation. 

Reduced navigation opportunities by rapidly fluctuating river levels. 

Non-physical barrier to navigation due to national conflicting policies 
and regulations. 

4. Water Quality Elevated levels of microbial pollution from urban wastewater 
discharges at certain urban hotspots in dry season and early wet 
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Deterioration season.  

Pesticide pollution of surface and ground water. 

Elevated salinity and sea water intrusion. 

5. Fisheries 
Productivity 
and Ecosystem 
Functioning 

Impacts on fisheries productivity by reduced, delayed or otherwise 
altered, wet season flood flows, sediment discharge and flooded area. 

Impact of increased fishing pressure – overfishing and sustainable 
fishing practices. 

Obstruction of fish migration/dispersal (upstream, laterally and 
downstream), and destruction of fish habitats. 

6. Deforestation Commercial logging and clearing of land for agriculture and 
reservoir clearance. 

Forest-fire, loss of coastal mangrove. 

Degradation of forest ecosystem in watershed area. 

7. No 
harmonization of 
policy targets, 
and impact 
assessment 

Lack of agreed assessment yardsticks and policy responses minimize 
chance for optimizing the resources development, joint development 
and equitable sharing of benefits, and mitigating impact.  

Lack of collaborative research and knowledge generation that would 
be accepted and respected by all Mekong countries. 

(Source: Pech, 2010a) 

On the mainstreams and tributaries of the Mekong, disputes exist, as a result of 
interventions to natural flow regimes and overt or default management decisions, even 
though, more increasingly the Mekong political leaders proclaimed their adherence to 
their international commitments for exercising greater social and environmental 
accountability, and to sustainable development and equitable social and economic 
development (GMS Summit Declaration, 2005, MRC Summit Declaration, 2010). While the 
principles of sustainable development and equitable utilization, as general objectives for 
policy-making, are accepted at the political level, there are still a number of challenges 
when it comes to the practical application of these broad concepts (MRC, 2010a, Pech et al, 
2010). The first challenge is the different viewpoints, needs, interests, information, and 
power of the different actors involved in the policy process (Pech, 2010a). The Mekong 
researchers, policy-makers, practitioners, and concerned public consciously or sub-
consciously have been searching for answers to basic sustainability and growth questions:  

• How big are the effects of various economic development projects on the 
ecosystem and national interests of the riparian countries, and land use changes on 
stability of production eco-systems and livelihood at the local, national and 
regional level (multi-level cause and effect relationship)?   

• What scientific evidence is available to answer these questions and what 
international law is applicable?  

• How can all the applicable legal and policy norms principle be accepted and 
complied within policy-making forums? 
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3.5 EXISTING MEKONG REGIONAL ENVIRONMENTAL REGIMES 

The existing Mekong regional organizations have resulted in considerable progress in 
improving regional confidence and trust building by providing important regional 
platforms for dialogues (Badenoch, 2002; Pech & Sunada, 2006A, Pech, Sunada, Oishi, 
2007). During the last decades, a development focus in the Mekong has expanded from 
the irrigation, hydropower, flood control and navigation to a more holistic basin 
development planning and economic integration.  

Many Mekong commentators have begun to wonder whether the current regional 
institutions and organizations are not well enough equipped to solve or ameliorate 
transboundary problems (Hirsh and Jensen, 2006; Pech & Sunada, 2006a; World Bank & 
ADB, 2006).). Some commentators also complain that the regional organizations (See box 
1 on page 12) have even been notoriously absent in addressing critical transboundary 
problems, or have hid them under the rug, displacing them spatially into the future or 
onto other issue-dimensions (IUCN, TEI, IWMI, M-POWER, 2006). Failure of the MRC 
and donor communities to address the Yali Falls Dam issue between Cambodia and Viet 
Nam and current controversy surrounding Xayabury Dam on the Mekong Mainstream in 
Lao PDR are two of many examples of this failure (MRC, 2011a). Some independent 
commentators observe an increasing dissatisfaction with the non-transparency of decision 
making, approvals and compliance processes, and have expressed concerns about the 
interests and types of knowledge being privileged and the process limitations which 
hinder presentation of alternative viewpoints, even within China (Pech, Sunada and 
Oishi, 2007). For example, the recent independent panels of experts found that the Basin 
Development Plan Impact Assessment and Strategy (see e.g MRC, 2010a and b) were 
satisfactory as far as the tools and data for assessing the mean water flows were 
concerned, but were not sufficient for physical and environmental impact assessment and 
alternatives and mitigation options. The inadequacy is likely to lead to unrealistic 
economic valuation and an underestimation of the negative impacts on livelihoods of the 
poor and vulnerable, biodiversity, inland and offshore fisheries, erosion of river banks 
and coastal shores (Pech, Manida, Phuc, Dipak, Lazarus, 2010, Costanza Robert et al, 
2011). 
 

3.5.1 Assessing Environmental Treaties and Organizations in Mekong Region 

From assessing international environmental treaties and organizations in the ECOLEX 
database at www.ecolex.org/index.php, the search shows that all or some of the Mekong 
countries are linked to over 33 environment related treaties. All six of them are parties or 
signatories in one-third of them. These treaties deal with biodiversity conservation and 
climate changes, river basin resources development and economic integration, protection 
of the world cultural and natural heritage, and so forth.  
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Figure 3.2 Graph A Level of adherence by Mekong countries to environment 
treaties, Graph B Key Principles and Objectives Enshrined in those 
treaties 

China+0 is for those agreements that China entered into with other non-Mekong countries 
such as Russia and Mongolia. Number of times refers to how often those particular 
principles were mentioned in the studied agreements. As also shown in Figure 3.2 (A), 
China is party to bilateral treaties with Russia, and with Mongolia dealing with their 
shared rivers and lake basins where China happens to be a downstream country. These 
treaties enshrine those key international water law principles such as equitable use, 
sharing of benefits, no substantial harm, cooperation and joint development, and 
sustainable development. It serves as an important measurement of China’s practice and 
application of international law principles and norms in the transboundary river and lake 
basins at least bilaterally. Table in Annex 1 to this report provides summary of the key 
principles and provisions of these agreements that can be used for further in-depth study. 
China is also a party to the Upper Mekong Commercial Navigation Agreement with Laos, 
Thailand and Myanmar (see Annex 1 – Relevant conventions and their key principles). 
China is not party to the ASEAN agreements on transboundary haze pollution, and on 
conservation of nature and natural resources (open for ASEAN member states), and to the 
1995 Mekong Agreement (open to China and Myanmar to join if they accept the 
provisions and obligations under it) (see Annex 1 – Relevant conventions and their key 
principles). 

As shown in Error! Reference source not found. (B), these treaties and declarations where 
China and other Mekong countries are parties to, enshrines existing and emerging 
international environmental legal principles such as: i) equitable use and equitable 
sharing of benefits; permanent right on natural resources and responsibility to ensure that 
activities within their jurisdiction or control do not cause damage to the environment of 
other States or areas; and ii) precautionary approach and sustainable development (see 
Annex 1 – Relevant conventions and their key principles for more discussion). 

Through numerous policy declarations of the GMS Summit and food and agriculture 
treaty, all Mekong countries have undertaken political commitments to take leadership 
for the sustainable management of their shared resources, and have pledged to implement 
relevant international agreements on sustainable development including the Kyoto 
Protocol and the goals advanced at the World Summit on Sustainable Development (See 
e.g. GMS Declarations, 2000, 2002; Treaty on Plant Genetic Resources for Food and 



UN Watercourses Convention and Greater Mekong Sub-region 26  

Agriculture, 2004). The Declarations of the 1st and 2nd GMS Summits contain key 
principles of the international relations such as: i) equality and mutual respect, equal 
partners; common prosperity and equity, sharing of benefits, joint initiatives for human 
resource development; and sustainable management of the national and shared resources. 
On many occasions they also refer to the principle of sustainable development, integration 
of the GMS development programs in their respective national system. 

Table 3.3  Key Asia and Pacific Inter-Governmental Organizations 

  
Name of Organizations 
 China 

Myan 
mar Laos  Thailand Cambodia Vietnam Members 

1 ASEAN Regional Forum (ARF) M M M M M M 26 

2 Greater Mekong Sub Region (GMS) M M M M M M 06 

3 

UN Economic and Social 
Commission for Asia and the Pacific 
(UNESCAP) M M M M M M 53 

4 Asian Development Bank (ADB) M M M M M M 43 

5 
Upper Mekong Commercial 
Navigation M M M M     04 

6 Asia-Pacific Fishery Commission M M   M M M 20 

7 
Asian Productive Organization 
(APO) M   M M M M 20 

8 
Asia Pacific Economic Cooperation 
(APEC) M     M   M 21 

9 Asia Pacific Tele-community (APT) M M M M   M 33 

10 Mekong River Commission (MRC) DP DP M M M M 04+2 

11 ASEAN DP M M M M M 10+3 

12 

Centre on Integrated Rural 
Development for Asia & Pacific 
(CIRDAP)   M M M   M 14 

 
 (Member = M, Dialogue Partner = DP, Non-Member = 0) 

 
The search for Asia and Pacific Regional Inter-governmental Organizations in the 
University of Michigan Library Documents Centre 
(www.lib.umich.edu/govdocs/intl.html) and Electronic Information System for 
International law (EISIL) (www.eisil.org/index) shows that the Mekong Region countries 
are members of numerous international organizations. Four of 12 regional economic, 
security and natural resources development organizations have all six Mekong countries 
as members, and China is member with most of other Mekong countries in other five 
regional organizations. China has a status as dialogue partners in two others - MRC and 
ASEAN where all other Mekong countries are members (Myanmar is only dialogue 
partner in MRC and member in ASEAN). 

Common adherence by the Mekong countries to international environmental treaties and 
regional organizations should have generated common expectations and the acceptance 
among them of those key international water principles and norms. However, at present 
the quality of interaction with regard to the sustainable water and related resources 
development has been minimal. Such a slow progress is mainly due to the fact that:  
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1) Most of the organizations and treaties relations mainly focus on trade, security 
and infrastructure development;  

2) Most of those agreements are not strictly for the sustainable development of the 
Mekong River and other Mekong Region international rivers per se;  

3) China is not a member of key natural resources regional organizations such as 
Mekong River Commission (MRC) and its 1995 Mekong Agreement; and  

4) There is a lack of common or coordinated positions among Mekong countries 
and perhaps lack of proper mechanisms for developing truly “national positions”. 
This issue will be examined in more detailed in the following section (Pech, 
Sunada and Oishi, 2007, Pech, 2010a).  

3.6 EXISTING CONFLICT MANAGEMENT MECHANISM 

From the analysis of the agreements relevant to the Mekong Region’s water related 
dispute management, such as i) 1995 MA); ii) Agreement on Commercial Navigation on 
Lancang-Mekong River, between China, Laos, Myanmar and Thailand, signed in 
Tachileik, Myanmar, 20 April 1999, (referred to as 1999 NA); iii) Agreement on Dispute 
Settlement Mechanisms of the Framework Agreement on Comprehensive Economic Co-
operation between the Association of Southeast Asian Nations and the People’s Republic 
of China, signed in Vientiane, Lao PDR, on 29 November, 2004 (referred to as 
ASEAN+China); and, iv) 1997 UNWC, it is clear that the 1997 UNWC does provide for a 
well thought through conflict management mechanism. 

The 1997UNWC provides the most detailed means of conflict prevention and resolution. 
It is the only instrument that provides for a detailed step-by-step procedure for each 
means of dispute settlement, and legal means of resolution - international court of justice 
and binding arbitration. It is also provides a recognition of the person (natural or 
juridical) who have suffered from or are likely to suffer significant transboundary, to have 
a right of access to domestic judicial or other procedures in a state where the alleged 
source of damage is originated (UNWC art. 32) (Pech and Sunada, 2006b). The analytical 
comparison between the 1997 UNWC and the 1995 MA is provided for in Table 5.1 

Even though the ASEAN-China Agreement is to address conflict related to trade and 
investment, the expansion of economic co-operation in Mekong Region in other areas 
such as investment in water sectors, hydropower and energy trade and so on, may make 
its dispute management provision relevant and thus applicable. 

State practice and the 1995 Mekong Agreement have placed great emphasis on technical 
means for conflict prevention and resolution, and obviously shy away from other means 
of settlement. In all studied international instruments and inter-state practices, the multi-
stakeholder participation in defining development and solving problems are not present 
just yet. Compliance and verification mechanism are the most obvious absence in all 
agreements (Pech and Sunada, 2006b).  
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4.0 1995 MEKONG AGREEMENT AND MEKONG RIVER COMMISION  

The 1995 MA and the MRC are considered to be the only specific international water 
agreements applicable to the Lower Mekong Basin (LMB). Development banks projected a 
rather gloomy future for the regional cooperation through the MRC – one of the oldest 
Mekong regional bodies (World Bank & ADB, 2006). They cautioned that MRC was at a 
crossroads and if over the next 3-5 years this cooperation framework were not 
consolidated and seen by the member countries to have a visible impact, and efficient 
performance, it may begin to unravel. Such an unraveling may in turn threaten broader 
Mekong achievements (World Bank & ADB, 2006).  

In late-September 2010, the MRC received the official submission for a proposed 
mainstream hydropower development project at Xayabury from the Government of Lao 
PDR (MRC, 2011a). The latest CEO of the MRCS in his last interview before his retirement 
in April 2011 maintained that the Prior Consultation of this mainstream dam was an acid 
test for the MRC and its member countries’ commitment to sustainable development of 
water and related resources of the Mekong (Personal communication with MRCS, 2011). 
The detailed analysis of the 1995 MA and MRC will provide an insight into the strengths, 
weaknesses, opportunities and threats for improving the international water governance 
in the Mekong Region.   

4.1 BACKGROUND TO LOWER MEKONG BASIN COOPERATION 

Cooperation on the development and management of the Mekong River Basin (Lower 
Mekong Basin to be specific) dates back to 1957, when the Committee for Coordination of 
Investigations of the Lower Mekong Basin (Mekong Committee), was created by 
Thailand, Cambodia, Laos and Viet Nam (then known as South Viet Nam) under the 
auspices of the UN (Backer, 2007).  

The end of cold war is thus an important backdrop to a revived interest in, and 
opportunities for, regional development in the Mekong throughout the 1990s and beyond 
(Browder and Ortolano, 2000). In 1991 after failing to reach agreement among the four 
Lower Mekong Countries in order to “reactivate” the Mekong Committee, the LMB 
countries finally agreed to look for a new cooperation framework with a hope of getting 
the two upstream countries – China and Myanmar – to join in. Until that time, China and 
Myanmar had been intentionally excluded for political reasons (Pech, 1995).  

China and Myanmar took part in a meeting with the four LMC in March, 1992 in Chiang 
Mai, hosted by Thailand. Viet Nam boycotted the 1992 meeting as Viet Nam considered 
that meeting as an attempt by Thailand to move away from activation of the Mekong 
Committee and its legal document toward developing a new legal institutional regime 
that would be more favourable for Thailand instead (Pech, 1995). The two upstream states 
declined to attend subsequent meetings, asking the LMB to address issues among 
themselves first (Pech, 1995; Browder and Ortolano, 2000). After over 3 years of twists 
and turns, a new framework Agreement on the Cooperation for the Sustainable 
Development of the Mekong River Basin (1995 MA) was signed by Cambodia, Laos, 
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Thailand and Viet Nam on April 5th, 1995.  The 1995 MA is open to all Mekong States to 
join and sets up the Mekong River Commission (MRC) (Pech, 1995).   

At the same time other geo-political background and agendas popped up in the Mekong 
Region.  Those post cold-war geo-political changes included the embarkation of China 
upon its massive hydropower dam projects in the upper reach of the Mekong, the 
establishment of the Greater Mekong Sub region (GMS) Programme in the early 1993 and 
the ASEAN Mekong Basin Development Cooperation (ASEAN-MBDC) in 1996 (See Box 1 
on page 12 for more discussion) (Pech and Sunada, 2006a).  

4.2 MAIN CHARACTERISTIC OF 1995 MEKONG AGREEMENT  

The 1995 MA among the four governments of the Lower Mekong Basin was signed after 
over 21 months of complicated negotiation.  The Agreement is a framework agreement 
that contains 42 articles, grouped into six chapters. The LMB countries also signed a one-
page Protocol to establish the Mekong River Commission (MRC), consisting of three 
permanent bodies, the Council, Joint Committee and Secretariat, “with the full authority 
and responsibility set forth under the Agreement”. 

China and Myanmar (upper Mekong) are not parties to the 1995 MA, but they are 
dialogue partners to the MRC. In practice, China has limited its participation in the Joint 
Committee (JC) Meeting and Dialogue Meeting at the JC level and has shied away from 
the meeting at the senior political level with the MRC Council (Ministerial level).   Article 
39 of the Agreement provides that China and Myanmar may become parties to the 1995 
MA only when they accept the rights and obligations under this agreement and the four 
existing parties have approved it. According to Chinese observers, China may not wish to 
accept the Agreement, unless the Agreement is amended and well after it has completed 
its major dam project in the Upper Mekong (known as Lacang in Chinese). Myanmar’s 
delegation to the MRC Dialogue Meetings has expressed on many occasions its interest in 
joining the MRC (Personal recollection from attending the dialogue meetings in 2003 and 
2004 and interview with MRCS Senior Staff, 2011). However, due to Myanmar political 
situation4 and only a small part of Myanmar being within the MRB, the formal process for 
its inclusion and acceptance has never been put into motion (Pech, Sunada, and Oishi, 
2007). 

As a "framework" agreement, the 1995 MA leaves the finer details to subsequent rules, 
protocols, or procedures to be negotiated and agreed upon by the parties. It agreement is 
therefore characterized by the following features: i) broad principles (Articles 1 and 10); 
and, ii) a flexible framework and continuous process of dialogue and negotiation (Articles 
11-33 and 34-35) (See box below for more details). The major principles of the 1995 MA are: 
reasonable and equitable utilization of Mekong waters; no substantial harm and state 

                                                      

4 All MRC countries are close politically and economically to Myanmar in spite of its human right issue. 
Myanmar is member of ASEAN, GMS and Upper Mekong Commercial Navigation. But most MRC 
development partners/donors are cautious about embracing Myanmar because of its political suppression 
and military crackdown over pro-democratic groups in Myanmar. 
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responsibility for substantial damages, dispute management; freedom of navigation; and 
environmental integrity of the Mekong River including maintenance of its natural flows. 

The Agreement does not deal specifically with the distribution of water to the member 
States. However, the basic principles to be applied in developing rules for water 
utilization are contained within the Agreement.  While the Provisions for Notification, 
Prior Consultation and Agreement (PNPCA) and other procedures, and roles of the MRC 
Joint Committee (Article 24) and Council (Article 18) are to provide a permanent 
mechanism for consensus building and proactive dispute prevention and minimization. 
Dispute resolution is dealt with briefly in Chapter V, Articles 34 and 35. Those articles 
provide that the Commission will attempt to resolve any difference or dispute and, if the 
Commission is unsuccessful, the issue is to be referred to the Governments for resolution 
by negotiation. The 1995 MA does not provide any other means of peaceful conflict 
resolution such as international court of justice and binding arbitration, or compliance 
and verification mechanism. However, its Article 35 states that the Governments by 
mutual agreement may request the assistance of mediation through an entity or party 
mutually agreed upon, and “thereafter to proceed according to the principles of 
international law” (Article 35, MA1995). 

As noted above, the Agreement also does not stipulate, either a detailed step-by-step 
process for each means of dispute settlement, or recognition of the person (natural or 
juridical) who has suffered from or is likely to suffer significant transboundary, to have a 
right of access to domestic judicial or other procedures in a state where the alleged source 
of damage is originated (see and compare with 1997 UNWC). 

The 1995 MA tries to balance between “no right to veto” and “no unilateral right to 
develop without due consideration of other rights”. The legal arrangements that preceded 
the 1995 MA (see e.g. the 1975 Declaration of Principles) required the 
consent/concurrence of all riparian countries for any (national) projects that affected the 
Mekong River. The embedded principles are that each riparian should utilize the Mekong 
River system in a reasonable and equitable manner in their respective territories, subject 
to rules to be established under the Agreement, and in line with the provisions on (Pech 
and Sunada, 2006a): 

1. Notification, prior consultation and agreement (PNPCA) (Article 5). 

2. Maintenance of flows in the mainstream: (a) to maintain not less than the 
acceptable minimum monthly natural flow during each dry season month; (b) to 
enable the acceptable natural reverse flow of the Tonle Sap to take place during 
the wet season; and (c) to prevent an increase in average daily peak flows above 
naturally occurring ones in the wet season, except for the historically severe 
drought or flood times (Article 6). 

3. Making every effort to avoid, minimize and mitigate harmful environmental 
effects. State(s) must cease an activity immediately if it is notified with proper and 
valid evidence by another state that the activity is causing substantial damage, 
until the matter is resolved (Articles 7 and 8). 
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4. The Mekong River is to be kept free of obstructions that might impair navigability 
and navigational requirements must be incorporated into any mainstream project 
(Article 9) (Bearden, B, 2010). 

5. Implementation of Article 5 is supported by the Procedures for Notification, Prior 
Consultation and Agreement (PNPCA) prepared under Article 26 and approved 
by the MRC Council at its 10th Meeting on 29-30 November 2003.  The applicable 
process depends on (i) whether the water use proposed by the notifying country is 
on the Mekong mainstream or a tributary; (ii) whether it involves use of water in 
the wet or the dry seasons; and (iii) whether it involves transfer of water within 
basin of the LMB (intra-basin use) or outside of the Mekong basin (inter-basin 
diversion) (see also Bearden, B, 2010). 

Articles 8, 9 and 10 are generally in accordance with international watercourses law and 
international environmental law more generally.  

The 1995 Mekong Agreement comes into force on the day of its signature (Article 36 A, 
and Protocol to 1995 MA), and does not require its State Parties to go through their 
respective national procedures for approval and ratification before its comes into force. 
The draft agreement was reportedly approved by the riparian governments before their 
plenipotentiary representatives signed it on April 5, 1995 (Pech, 1995). Furthermore there 
is no requirement that the Agreement and its rules be incorporated into national laws. 
Many commentators agreed that lack of its incorporation into the national system, makes 
the Mekong cooperation under the 1995 MA significantly isolated from national water 
planning and development and other regional development process (Pech, 1995, 
Radosevich, 2008).  

For the last 15 years, State Parties to the Agreement have been struggling to adequately 
build up functional substantive and procedural rules to operationlise this framework 
agreement (see further discussion on performance issues in the next section). 
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Table 4.1 Box 1: Key chapters and articles of the 1995 Mekong Agreement 

 Chapter I:  Preamble 
Chapter II: Definitions of Terms 

Chapter III.  Objectives and Principles of Cooperation 
Article 1: Areas of cooperation 
Article 3: Protection of the Environment and Ecological Balance 
Article 4: Sovereign Equality and Territorial Integrity 
Article 5: Reasonable and Equitable Utilization 
Article 6: Maintenance of Flows on the Mainstream 
Article 7: Prevention and Cessation of Damages of Harmful Effects 
Article 8: State Responsibility for Damages 
Article 9: Freedom of Navigation 
Article 10: Emergency Situations 
Article 26: Rules for Water Utilization and Inter-Basin Diversions 
 
CHAPTER IV. Institutional Framework 
A.  MEKONG RIVER COMMISSION 
Article 11. Status 
Article 12. Structure of Mekong River Commission 
Article 13. Assumption of Assets, Obligations and Rights 
Article 14.  Budget of the Mekong River Commission 
B.  COUNCIL 
Article 15. Composition of Council 
Article 16. Chairmanship of Council 
Article 17. Sessions of Council 
Article 18. Functions of Council 
Article 19. Rules of Procedures 
Article 20. Decisions of Council 
C.  JOINT COMMITTEE 
Article 21. Composition of Joint Committee 
Article 22. Chairmanship of Joint Committee 
Article 23. Sessions of Joint Committee 
Article 24. Functions of Joint Committee 
Article 25. Rules of Procedures 
Article 26. Rules for Water Utilization and Inter-Basin Diversions 
Article 27. Decisions of the Joint Committee 
D.  SECRETARIAT 
Article 28.  Purpose of Secretariat 
Article 29. Location of Secretariat 
Article 30. Functions of the Secretariat 
Article 31. Chief Executive Officer 
Article 32. Assistant Chief Executive Officer 
Article 33. Riparian Staff 

 
CHAPTER V.  Addressing Differences and Disputes 
Article 34. Resolution by Mekong River Commission 
Article 35. Resolution by Governments 
 
Chapter VI Final Provisions 
Article 36. Entry Into Force and Prior Agreements 
Article 37. Amendments, Modification, Supersession and Termination 
Article 38.  Scope of Agreement 
Article 39. Additional Parties to Agreement 
Article 40. Suspension and Withdrawal 
Article 41. United Nations and International Community Involvement 
Article 42. Registration of Agreement 
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4.3 PERFORMANCE AND CHALLENGE OF THE MEKONG REGIME   

4.3.1 Debate over Mekong Regime   

During the negotiation of the 1995 MA, the former legal advisor to the riparian countries 
argued that “the 1995 Mekong Agreement is more comprehensive and appropriate than 
the UN Convention in addressing transboundary water and related issues arising among 
the Mekong states” (Radosevich, 2008). He further argued that to a significant extent, the 
1995 MA adjusted, detailed, and applied the fundamental principles and rules of the 
customary international law reflected in the 1997 UNWC to the special needs of its parties 
and the characteristics of the basin (Radosevich, 2008). Other commentators concurred 
that the 1995 MA includes many of the principles of the Helsinki rules and the 1997 
UNWC (Gooch Josefin, 2005). The 1995MA includes the emerging principle of sustainable 
development, but at the same time, the important inclusion of the principles and 
components depends entirely on the subsequent rules on water utilization to make the 
principles fully effective in view of sustainable use, equitable and reasonable utilization, 
and no significant harm (Gooch Josefin, 2005).  Additionally, as noted below, it can be 
maintained that in certain key procedural areas, the 1995 MA lacks the specificity of the 
1997 UNWC.  

Moreover, some commentators have questioned whether the 1995 Mekong Agreement 
and the MRC fulfill the criteria to be labeled an effective Mekong regime (see e.g. Backer, 
2007, Dore and Lazarus, 2009)5. They further argued that the 1995 MA and its Procedures 
and Technical Guidelines in their current forms cannot be labeled as a set of explicit 
principles, norms, rules, and certain decision-making procedures due to the lack of details 
and absence of enforceability/certainty in them, especially regarding the definition of 
“tributary” to the main river.  

Five of these rules, supplementing the Agreement, have been developed as of January 
2011 while other implementing guidelines are under way.6 However, from a close 
examination of these Procedures and some of their technical guidelines, it is obvious that 
they are designed as non-binding documents, since Thai delegation argued that any 
legally binding document would require to go through the approval process within their 

                                                      

5 The water or river basin regime is defined and has become widely accepted as “sets of implicit or explicit 
principles, norms, rules, and decision-making procedures around which actors’ expectations converge in a 

given area of international relations” 
6 http://www.mrcmekong.org/agreement_95/Agreement-procedures-guidelines.htm   
Approved Procedures 

• Procedures for Data and Information Exchange and Sharing, approved 2001 
• Procedures for Water Use Monitoring, approved 2003 
• Procedures for Notification, Prior Consultation and Agreement, approved 2003 
• Procedures for Maintenance of Flows on the Mainstream, approved 2006 
• Procedures for Water Quality, approved by the MRC council 26 January, 2011 

 Technical guidelines 
• Guidelines on Implementation of the Procedures for Data and Information Exchange and Sharing 
• Guidelines on Implementation of the Procedures for Water Use Monitoring 
• Guidelines on Implementation of the Procedures for Notification, Prior Consultation and Agreement. 
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government and the national parliament (Pech, 2011 Personal Reflection on the 
Negotiation of some of these procedures). They further argued any legally binding 
document would be extremely time-consuming and prevent them from meeting all 
relevant milestones as agreed upon in the MRC Council Resolution on the Water 
Utilization Programme (MRC, 2000)7 at the insistence of the World Bank/Global 
Environmental Facility. As a result, they could only agree to adopt an “agree to agree” 
approach – the agreed procedures (non-binding documents) thus provide an overall 
framework for further technical guidelines. In spite of that compromise, the adoption of 
the procedures for water quality has still been delayed by over six years.  

The current handling of the prior notification of the Xayabury Mainstream8 Dam initiated 
by the Government of Lao PDR was an acid-test for the 1995 MA.  However, while 
officials indicate that this process allows discussion of dam projects that have caused 
tensions in the past, local and regional groups, found the process deeply flawed – 
questioning the quality of the environmental and social impact assessment and mitigation 
plans and lack of full disclosure of all relevant information (see e.g. MRC, 2011b).  
 
The 1995 MA does not contain any provisions on public participation and environmental 
impact assessment procedures, and the tradition of public participation and disclosure is 
relatively new for most of the Mekong countries. The public participation in decision-
making and information disclosure will likely remain a slow process in the Mekong, 
where there is a history of top-down government authority (Grumbine and Xu, 2011). As 
far as public participation and disclosure are concerned, the MRC has opted for non-
binding Guidelines for the Public Participation in the Context of the MRC and its 
Communications Strategy (MRC, 2009). It points to either the preference for flexibility 
(learning by doing) or the reluctance of its member countries in committing to any legally 
binding document (Dore and Lazarus, 2009)9. 
 

                                                      

7 “WE hereby: 
1. Endorse and fully support the Water Utilization Programme as outlined in Annex 1. 
2. Commit our governments to undertaking a good faith effort to negotiate rules for water utilization as 

agreed upon in 1995 Mekong Agreement and elaborated by the Mekong River Commission. 
3. Aim to negotiate the terms and conditions of water utilization rules within 6 years, as outlined in 

Annex 1, according to the following schedule: 
• Procedures for Data and Information Exchange by the end of 2001. 
• Preliminary Procedures for Notification and Consultation (PNPCA) by the end of 2002. 
• Procedures for Monitoring Existing Water Uses by the end of 2003. 
• Procedures for Notification and Consultation by the end of 2003. 
• Rules for the Maintenance of Flows on the Mainstream by the end of 2004. 
• Rules for Water Quality by the end of 2005”. 

8 In late 2003, the MRC Council approved the Procedures for Notification, Prior Consultation and Agreement 
(PNPCA). The MRC Joint Committee adopted the Guidelines on Implementation of the PNPCA in August 
2005. A few projects have been notified to MRC since then including the Don Sahong Dam Project. In late-
September 2010, the MRC received the official submission for a proposed mainstream hydropower 
development project at Xayabury Prior Notification for the first time, triggered the MRC’s PNPCA process.  
9 The latest World Bank “Governance Matters VIII: Governance Indicators 1996-2008, shows that the 
perceptions of the extent to which a country's citizens are able to participate in selecting their government, as 
well as freedom of expression, freedom of association, and a free media, in the Mekong countries are lower 
than the Asian regional average. 
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Table 4.2 Box 2 – Xayaburi Dam 
 
 
The total hydropower potential of the Mekong River Basin is estimated to be 53,000 
MW, with about 30,000 MW technically available in the four lower Mekong countries of 
Cambodia, Lao PDR, Thailand and Viet Nam (MRC, 2010, and M-POWER, 2010)10.  At 
present, only about 19.7 percent of the total estimated hydropower potential in the Sub-
region (10 percent for Lower Mekong) has been developed. By all estimates, Yunnan 
Province accounts for the largest share of the hydropower potential, followed by 
Myanmar, Lao and Viet Nam (Pech and Sunada, 2006b, ICEM, 2010, MRC, 2010b). 
 
Lower Mekong mainstream hydropower proposals are not new. During the 1960s and 
1970s, the Mekong Committee drew up plans for a cascade of seven large-scale dams for 
the lower mainstream. Then in 1994, the Mekong Secretariat released a study proposing 
a series of dams in 12 locations from Pak Beng, Oudomxay Province in Laos to Tonle 
Sap in Cambodia. The projects were identified without consideration of an appropriate 
regional planning environment within which they would need to sit. Now various 
companies have picked up and developed those and similar concepts and submitted 
proposals to the government power regulators. 12 hydropower schemes have been 
proposed for the Lao, Lao-Thai and Cambodian reaches of the Mekong mainstream. Ten 
proposals fall within Laos and two within Cambodia and Ten of the proposed projects 
would dam the whole of the river channel – the two exceptions are Don Sahong, which 
dams one channel of the mainstream, and Thakho which is a river diversion scheme. 
 
On May 24, 2007, the Government of Laos signed the MOU with Ch. Karmchang Public 
Company of Thailand to develop the $3.8-billion Xayabury Dam. The proposed 
Xayaburi hydropower project in Lao PDR is the first mainstream project submitted for 
consideration by the MRC. Xayaburi, the third dam in the cascade is located about 150 
km downstream of Luang Prabang town. The developer is SEAN and Ch. Karnchang of 
Thailand, with the bulk of the power destined for Thailand. A dam of 810 m long and 
32.6 m high and a rated head of 18.3 to 24 m will be built. It is proposed to operate 
continuously. The primary function of the project is to provide hydropower generation 
capability comprising seven turbine-generator units of 175 MW capacity or a total of 
1,225 MW for export to Thailand, and one unit of 60 MW for use in Lao PDR. It has a 
reservoir area of 49 km2 (96% confined within the main channel). The latest estimate of 
people to be resettled is 2,130.  
 
While appreciating Lao PDR’s commitment to the 1995 MA and PNPCA, Viet Nam 
called for a 10 years moratorium on the Mekong mainstream dams (VNMC Reply to 
Prior Consultation, 2011). Thailand’s government, together with that of Cambodia, 
think there should be further studies of the dam’s environmental impact (TNMC and 
CNMC replies to Prior Consultation, 2011). The MRC independent experts report 
“Proposed Xayaburi Dam Project: MRCS Prior Consultation Project Review Report” 

                                                      

10 The estimates of the hydropower potentials in the Mekong Basin/Region vary, depending on the applied 
feasibility criteria. The actual social, economic and environmental feasibility may be much lower. 
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said there are “fundamental gaps in knowledge” about the environmental and 
economic impact of the dam, and casts doubts on the optimistic predictions of the Thai 
company in charge of planning and construction (MRC, 2011). 
 
The Mekong Development Partners and Civil Society Organizations have expressed 
their concerns over the uncoordinated and poorly studied dam projects on the 
mainstream and tributaries (see e.g. Joint Development Partner Statement presented at 
the MRC Council on 26 January 2011). The earthquake near Xayaburi in February 
emphasised the need for an independent review of the project according to international 
safety standards.  The risk of concentrated adverse impacts on large numbers of people 
by mainstream hydropower development is surely also of great concern to the 
Governments of the Mekong Region. Uncertainties remain relating to the nature, extent 
and distribution of benefits and impacts on vulnerable group of people (Dore and 
Lazarus, 2009, Pech et al, 2010).    
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Source: MRC, 2011a. 
Figure 4.1 Locations of Mainstream Dams 
 

Some observers have found that the Agreement was more liberal than its predecessor in 
terms of water use and most importantly, it eased the de facto downstream veto right11 

                                                      

11 See e.g. Joint Declaration of Principles for Utilization of the Waters of the Lower Mekong Basin, signed by 
the Representatives of the Government of Cambodia, Laos, Thailand and Vietnam to the Committee for 
Coordination of Investigations of the Lower Mekong Basin at Vientiane on 31 January 1975: 
“Article X  
Mainstream waters are a resource of common interest not subject to major unilateral appropriation by any 
riparian State without prior approval by the other Basin States through the Committee.  
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which previously had been in operation, and differentiates legal requirements based on 
location (mainstream vs. tributaries) and time (dry vs. wet season) (Öjendal, Mathur and 
Mak, 2002). At the same time, the agreement and its subsequent procedures fail to provide 
any workable and understandable definitions of those key parameters such as 
“mainstream”, “tributaries”, “wet season”, and “dry season”.  

The only stringent aspects of the Agreement from a legal perspective are the obligation for 
mutual notification of planned measures, and the requirement to agree on inter-basin 
diversions in the dry season (Öjendal, Mathur and Mak, 2002).  

Article 5. Reasonable and Equitable Utilization (1995 MA) 
 

To utilize the waters of the Mekong River system in a reasonable and 
equitable manner in their respective territories, pursuant to all relevant factors and 
circumstances, the Rules for Water Utilization and Inter-basin Diversions provided 
for under Article 26 and the provisions of A and B below: 
 

A. On tributaries of the Mekong River, including the Tonle Sap, intra-
basin uses and inter-basin diversions shall be subject to notification to 
the Joint Committee. 

 
B.  On the mainstream of the Mekong River: 
    
   1.  During the wet season: 

a)  Intra-basin use shall be subject to notification to the Joint 
Committee.  
b)  Inter-basin diversion shall be subject to prior consultation which 
aims at arriving at an agreement by the Joint Committee. 

 
      2.  During the dry season: 

a)  Intra-basin use shall be subject to prior consultation which aims at 
arriving at an agreement by the Joint Committee. 
b)  Any inter-basin diversion project shall be agreed upon by the Joint 
Committee through a specific agreement for each project prior to any 
proposed diversion.  However, should there  be a surplus quantity of 
water available in excess of the proposed uses of  all parties in any 
dry season, verified and unanimously confirmed as such by the Joint 
Committee, an inter-basin diversion of the surplus could be made 
subject to prior consultation. 

                                                                                                                                                                 

Equality of right is not herein construed as the right to an equal division of the use of these waters among 
Riparian States, but as the equal right of each riparian State to use these waters on the basis of its economic 
and social needs consistent with the corresponding rights of the others”. 

“Article XXI  
A tributary recognized by all Basin States as a Major Tributary shall be considered as an integral part of the 
Basin development system and shall be governed by the provisions of the present Declaration of Principles 
applicable to the Mainstream”. 
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However, these commentators admitted that among numerous Mekong related 
agreements, programmes and initiatives, the MRC remains the only 
organization/institution with the states as members acting under a joint agreement and 
with a long-term ambition. In spite of several problems, there is a relatively high degree of 
positive interest—from the member states and donors alike—to establish some sort of 
environmental regime (Öjendal, Mathur and Mak, 2002). However, as witnessed at 
various MRC meetings and negotiations, the representatives of the states proposing the 
projects in questions referred conveniently to their national sovereignty as provided for in 
“Article 4. Sovereign Equality and Territorial Integrity” which reads “(t)o cooperate on 
the basis of sovereign equality and territorial integrity in the utilization and protection of 
the water resources of the Mekong River Basin” as a rhetoric for closing down any 
challenges to their development plan or lack of readiness to accept anything they consider 
as threatening (see e.g. Pech et al, 2010b). 

The 1995 MA and its related procedures are seen to be vague and open to different 
interpretation and selective implementation by the Parties States as fits “their” interest 
best (see e.g. Backer, 2007, Dore and Lazarus, 2009). It may be clear about the need for 
protecting dry season flows and flow levels in general, but how to do that and what is the 
definition of key terms such as “dry season”? How much is the “acceptable” low flow? In 
addition to the conceptual vagueness plus limitations on water use, the agreement 
concurs that certain level of harmful effects and damage are to be avoided within the light 
of equitable and reasonable use. These procedures also lead to a number of important 
questions: What is their exact status? To what extent can they be relied upon by the 
parties when a dispute arises? Are the Procedures in any sense enforceable under the 
Agreement? (Hirsh and Jensen, 2006). The agree to agree approach leaves wide open the 
real meaning of these terms for future discussion which considerably reduces the 
substance of the agreement (Backer, 2007, Dore and Lazarus, 2009). 

Although procedures for how water can be used from tributaries and mainstream are laid 
down, no more restricting obligation than notification and prior consultation are required 
from the riparian states. On the other hand, it should be stressed that notification is 
nothing but a mere act of notifying, and prior consultation cannot be construed as a strict 
approval process. According to MRC procedures, there is a six-month consultation 
period after the MRC is notified of the project by the proposing country. Procedurally, if 
relevant parties cannot reach an agreement within the six months, the ‘prior 
consultation’ can be extended (MRC, 2011d). However, the decision of the MRC is based 
on ‘unanimity’, hence if one of the MRC member countries (project proponent country) 
disagrees, and then there will be no decision on the extension. Then the proposing 
country can decide to take the risk of either embarking upon its notified project or 
trying to address other riparian countries’ concerns, and other countries can trigger the 
conflict resolution provisions (MRC Joint Committee and Council’s Rules of 
Procedures). The latter provisions trigger a long and uncertain process of conflict 
resolution. Additionally, with the lack of effective and timely dispute resolution 
mechanism, the protracted process will cause a further strain on their relationship and 
affect other bilateral and multilateral ties among the Mekong nations (Pech and Sunada, 
2006b).  
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There is a lot of room for improvement in the Mekong cooperation (MRC, 2006, MRC, 
2008, MRC, 2009 Pech, 2010a). As the by-products of the governments of its member 
countries/state parties, the MRC whose main function is to add more concrete 
substantive and procedural rules to provide “an adequate, efficient and functional joint 
organizational structure to implement this Agreement and the projects, programs and 
activities” sees its primary role only as to serve its Member States in ways it is requested 
to do (MRC Press Release of November 15, 2007 at 
http://www.mrcmekong.org/MRC_news/press07/press-statement15Nov07.htm).12 

4.3.2 Lack of Political Commitment – A Key Hindrance to Effective Institutional 
Performance of MRC   

The MRC has a governance mandate – embodied in the 1995 MA – for the mainstream, 
tributaries and the lands of the basin within the territories of the lower Mekong countries 
(Molle et al, 2009). During recent years, the MRC has received much attention from people 
intent on using, improving, empowering or criticizing it (Molle et al, 2009).  

The 1995 MA outlines the status, organizational structure, and functions of the three 
permanent bodies (MRC Council, Joint Committee and MRCS), as well as the MRCS CEO.  
Roles and responsibilities of the three permanent bodies are further elaborated in their 
respective rules of procedures, and other MRC documents.  The NMCs and NMCSs are 
not formally provided for in the 1995 MA, which merely establishes the MRC as an inter-
government organization for the sustainable development of the MRB (MRC, 2009). As 
the implementing organization for the agreement, the MRC is led by a governing council 
at the ministerial level, which meets once per year, and a JC of senior government 
officials, which meets formally twice per year, but increasingly informally as the need 
arises.  

                                                      

12 MRC Press Release of November 15, 2007 reads “We would like to point out that the responsibility of the 
Mekong River Commission is to support its Member States. It is an intergovernmental organisation, not a 
supra-governmental one. This means that the MRC’s primary role is to serve its Member States in ways it is 
requested to. It is owned and governed by its Member States, and as such cannot nor should not presuppose 
decisions of the governments of the Member States” 
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(Source: Pech and Hawkesworth, in MRC, 2009)  
 
Figure 4.2 State Governance Structure of MRC  

However, the commentators found that by trying to be an “obedient organization” of the 
member countries that have different agenda and interest, MRC failed to provide an 
adequate, efficient and functional joint organizational structure to implement this 
Agreement as mandated by the 1995 Mekong (Dore and Lazarus, 2009, Hirsh and Jesen, 
2006). Even though, the 1995 MA is for engaging in collaborative water resources 
planning and development in the MRB in Cambodia, Laos, Thailand and Vietnam, such 
evidence is dim. For instance, key regional players - MRC, GMS and WWF - acknowledge 
that even though there is already a relatively advanced policy framework for assessing 
economic, environmental and social aspects of such developments in the countries of the 
Mekong, an integrated framework that focuses explicitly on sustainability issues was still 
lacking (Bird et al. 2008; Ryder, 2009; Pech et al, 2010). The Mekong researchers in 
hydropower planning (see e.g. Middleton et al., 2009), pointed to an urgent need for a 
more uniform approach to planning hydropower development in the MRB, in which 
MRC should have been able to incorporate broad-based stakeholder participation and 
consideration of sustainability issues (three key sustainable imperatives/bottom-lines – 
social, environment and economic) into water resources planning. The planning processes 
currently in place both at the national and regional levels are very much top-down and 
isolated (Middleton et al., 2009). The key question in front of us is how MRC can be an 
advance-guard of its masters (Member countries) without their blessing, and whether 
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MRCS CEO13 wants to run the risk of being sacked for his/her courage or insistency for a 
change.  

The book by the Regional Research Network (see Molle et al, 2009), argues that it is 
important to assess what parts of the MRC have been excluded or marginalized, why and 
by whom? 
 

 
(Source: MRC Drought Programme 2011-2015) 
Figure 4.3 MRC Secretariat Organisational Structure 
 

The council and JC are serviced by the MRC Secretariat (MRCS), which is responsible for 
implementing council and JC decisions, advising and providing technical and 
administrative support. The MRCS performance has been severely curtailed by 
interference from the National Mekong Committee Secretariats of its member countries 
(see e.g. MRC 2006, MRC, 2008 and MRC 2009). MRCS is currently split into different 

                                                      

13 MRC has changed its strategic focus very often with the arrival of its head of Secretariat – CEO. During the 
first CEO (Matoba, Japanese), MRC was struggling to slowly start up, during Kristensen, Danish, MRC was 
striving to open up, reach out and build itself into “knowledge broker”. Next came Cogel (Belgian) MRC was 
strongly criticized for lack of transparency and its intention to embrace a role as proponent of major water 
infrastructure projects. Jeremy Bird (British), former senior official of the World Commission on Dams, 
managed to put the hydropower development issues on the discussion tables in MRC and with its 
stakeholders as MRC was trying to remain relevant. The attempt to recruit the first even riparian CEO (from 
MRC member countries) miserably failed in 2011, and decision was made to select the international CEO for 
at least another 3-year term (Council, January 2011). Role of CEO proves to be influential, but not 
appreciative, as none of them was appreciated positively by all their JC and Council members who recruited 
and decide on their performance and extension, and often ended their respective single 3 year-term without 
extension.   
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locations (since late 2010), namely in Vientiane, Laos and Phnom Penh, Cambodia. This 
split further compounds the coordination issues that MRCS has been facing since 1995. 
 

A recent evaluation shows that the National Mekong Committees in the Member 
Countries are possibly another weak link in the whole MRC governance system (MRC, 
2006, MRC, 2009). The mandate, roles and responsibilities of the National Mekong 
Committee (NMCs) with all relevant ministries and agencies as members, and NMC 
Secretariat (NMCS) are defined in their respective governments’ regulations. To some 
extents their roles and responsibilities are also defined in key MRC documents, such as 
the MRC JC Rules of Procedures (Rule 1), MRCS Rules of Procedures, MRCS Personnel 
Manual, and MRC Programming Manual (MRC, 2006, MRC, 2008, MRC, 2009).  However, 
NMCs of most Member countries rarely or never meet in their regular meetings which are 
likely to strongly affect cross-sect oral synergies and integration.  

An independent research group argues that MRCS must manage its working 
relationships with the NMCSs, who are quick to object if they feel left out of MRCS 
activities, or if they perceive the MRCS to encroach into their “national space” (Molle et al, 
2009). Lack of balance and clear lines of communication and accountability between 
MRCS-NMCs/NMCSs and Mekong units in Line Agencies has been a main stumbling 
block to the effective performance by the MRC system (MRC, 2009). While the existing 
rules and policy concerning functions, roles and responsibilities of key entities and 
stakeholders in the MRC governance system are not perfect, the compliance with them by 
all concerned parties in the MRC, NMCs and NMCSs remains an issue as well certainly 
affecting the organizational and institutional performance of the MRC (MRC, 2009).  

The 1995 MA and MRC effectiveness and efficiency is also curtailed by national positions.  
The process of governance at the national level requires alignment of various interests 
among those who manage key government agencies, taking into account the interests of 
the national stakeholders (Pech, 2010a). This process (vertical and horizontal integration 
of sectoral interests) is currently weak in member countries (Pech, 2010b). In all Mekong 
countries, governments assign lead agencies the responsibility for coordinating 
ministerial input into the draft national negotiating position. On many occasions, such 
integration fails due a number of reasons, including lack of proper coordination 
mechanism, political will, and in-fighting among agencies over their vested interests 
(Pech & Sunada, 2006a). The lead ministries or agencies then lead the delegation to join 
the intergovernmental negotiation process. For example, at the MRC meetings, the 
delegations are usually headed and /or dominated by the officials from the National 
Mekong Committee Secretariats (Pech, 2010a). As a result, the concerns and basic needs of 
all ministries and communities are not necessarily properly articulated in the national 
“interests/position” at the regional policy making or planning level (see Figure 4.4.)  
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Figure 4.4  Formulating National Positions14 
 
Poor interaction and participation is mainly due to the lack of appropriate capacities for 
public participation, low level of mutual trust between groups, and a lack confidence in 
the merits of coordination and integration (World Bank and ADB, 2006). Limited 
interaction is also because of a lack of proper harmonization and incorporation of the 1995 
Mekong Agreement and transboundary river agreements into the national system (Pech, 
2010a). 

4.3.3 Territorial Domain of 1995 MA - Tributaries and Upper Watershed 

The geographical and hydrological scope of 1995 MA determines its boundaries and 
presents a ‘framework’ for cooperation. The 1995 MA State Parties adopted the term 
“Mekong River basin waters”15 with reference to the entire basin hoping that China and 
Myanmar would eventually participate in the negotiations and Agreement (Pech, 1995). 

                                                      

14 UN ESCAP (2003) Adhering to International Commitments, Module III, in Virtual Conference “Integrating 

Environmental Consideration into Economic Policy-making process” United Nations Economic and 
Social Commission for Asia and the Pacific, Bangkok, at 
http://www.unescap.org/drpad/vc/orientation/M3_intcomm.htm. . 

 
15
 ILA, Drainage basin means an area determined by the geographic limits of a system of interconnected 

waters, the surface waters of which normally share a common terminus.  
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Reading Article 1, the scope of the Mekong Agreement is the whole drainage basin, as 
used in the ILA's 1966 Helsinki Rules where "international drainage basin" is defined as, 
"a geographical area extending over two or more States determined by the watersheds 
limits of the system of waters, including surface and underground waters, flowing into a 
common terminus” (see e.g. ILA, 2004). As long as these components are interrelated with 
one another, they form part of the basin.  

The absence of the two upper riparian states China and Myanmar is seen as the most 
important impediment to the sustainable use of the Mekong River. First of all applying 
1995 MA in the China and Myanmar parts of the basin is difficult as these countries are 
not members. China and Myanmar may therefore deny the fact that the 1995 MA contains 
rules derived from the customary international law applicable to waters of international 
river basins (Backer, 2007).  

Secondly there is a constant inconsistency between the proclaimed basin concept and 
sustainable development in some provisions, and differentiation or exemption of the 
applicable rules to development projects on the tributaries. Exclusion of tributaries is 
considered another major step backward from the provisions of the Mekong 1975 
Declaration of Principles (Mekong Committee, 1975).  

Article I, 1975 Declaration 
………. 
8. "Mainstream" means the Mekong River, including such distributaries as may be 
proposed for inclusion by the State in which they are located, and approved by all 
the Basin States.  
9. A Major Tributary is a water course which, in its natural or developed state, is 
recognized by all Basin States as having a major determining effect on the regimen 
of the Mainstream.  
10. A Minor Tributary is a water course which, in its natural or developed state, 
has no major determining effect on the regimen of the Mainstream.  

Its Article XXI required that all Major Tributaries shall be considered as an integral part of 
the Basin development system and shall be governed by the provisions of the present 
Declaration of Principles applicable to the Mainstream. 

Article XXI  
A tributary recognized by all Basin States as a Major Tributary shall be considered 
as an integral part of the Basin development system and shall be governed by the 
provisions of the present Declaration of Principles applicable to the Mainstream. 

4.3.3.1 Tributaries Challenges  

Many commentators argue that parts of the river, such as tributaries, have been 
insufficiently covered by the 1995 MA and its Procedures, and some State members have 
even tried to exclude certain stretches if not all tributaries from the notification 
requirements of the 1995 MA (Gooch, 2005). Article 5 of the 1995 MA makes Tonle Sap 
and other main-stems in the Mekong Delta tributaries, and provides for a distinction 
between tributaries and the mainstream that results in the fragmentation of the basin or 
watercourse concept in practice and arbitral selection by the Member Countries when it 
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best suits their interest (Dore and Lazarus, 2009). The 2003 PNPCA makes the case even 
more highly uncertain since according to it the requirement for notification cannot be 
applied to certain Mekong tributaries due to a restrictive definition of the Mekong 
Tributaries. It reads “Mekong Tributary: A natural stream of the Mekong River System. 
For the purposes of the present Procedures, a tributary as decided by the JC is a natural 
stream of the Mekong River System whose flows have a significant impact on the 
mainstream”. This definition is open to broadly subjective interpretation by the member 
countries. There is no clear information on what tributaries are designated as having no 
significant impact on the mainstream (Adamson, 2001). The differentiation depending on 
locations – mainstream or tributaries, and exemption of certain categories of tributaries 
weakens the basin-wide concept.  

However, the Mekong tributaries play a very important role from hydrological, 
morphological and ecological point of views. As shown in Figure 4.5, at least 10 of those 
tributaries are flowing through more than one country that qualifies them as international 
tributaries. The major flow contributions are from the left bank tributary systems in Lao 
PDR including namely the Nam Ngum, Nam Theun, Nam Hinboun, Se Bang Fai, Se Bang 
Hieng, and Se Done rivers between Vientiane to Pakse, and the Sre Pok, Se Kong and Se 
San Rivers, which enter the mainstream between Pakse and Kratie. The latter are 
international tributaries on their own right crossing at least two countries (MRC, 2005, 
Rieu-Clarke and Gooch G, 2010). 
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Figure 4.5 Mekong Mainstream and Tributaries 

The mean annual flow entering the lower Mekong from China is equivalent to a relatively 
modest 450 mm depth of runoff. Downstream of Vientiane this increases to over 600 mm 
as the principal left bank tributaries enter the mainstream, mainly the Nam Ngum and 
Nam Theun. The flow level falls again, even with the right bank entry of the Mun-Chi 
system from Thailand. Although the Mun - Chi basin drains 20 per cent of the lower 
system, average annual runoff is only 250 mm (MRC, 2005). Runoff in the mainstream 
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increases again with the entry from the left bank of the Se Kong from southern Lao PDR 
and Se San and Sre Pok from Viet Nam and Cambodia. Over 25 per cent of the mean 
annual flow volume to the mainstream at Kratie, Cambodia, comes from these three river 
basins. They are a key element in the hydrology of this part of the system, especially to 
the Tonle Sap flow reversal. One of the major issues here is the potential impact on flow 
regimes that would result from hydropower regulation on the upper Se San in Viet Nam 
(MRC, 2005). 

Most of all these rivers are major tributaries and some of them flow through more than 
one country. It is questionable to treat these tributaries differently than the Mekong 
Mainstream itself (Öjendal, Mathur and Mak, 2002). However, it is not entirely correct to 
assert that the projects on the tributaries which cause or are highly likely to cause 
significant harm to other countries and environment cannot be challenged for their failure 
to meet equitable and reasonable uses or sustainable development requirement. 
Theoretically, even though those projects have passed the simple rules of notification and 
prior consultation, the host country is still under an obligation to take all due care or 
appropriate measures not to cause significant harm to other riparian countries or 
environment.  
 
Even during the notification and prior consultation process, the notified countries may 
trigger the conflict resolution procedures if they believe that they have all reasonable 
grounds to do so as stipulated in the conflict resolution provisions in the 1995 Mekong 
Agreement. However, as Rieu-Clarke and Gooch rightly noted in the case of the Se San, 
power asymmetries in causal responsibility and capacity prevented Cambodia from 
effectively using those facilities availed to it in the 1995 Mekong Agreement in the Yali 
Fall Dam issue (see Rieu-Clarke and Geoffrey Gooch, 2009; Öjendal, Mathur and Mak, 
2002).  
 
The MRC as an institution charged with coordinating the Mekong Agreement, should 
have been in a position to facilitate diplomacy, negotiation, persuasion, but ultimately 
Cambodia and Viet Nam decided to address this issue bilaterally.  Even though the MRC 
was established by a formal Agreement, it still largely depends upon the good will of its 
member States. The case of the Se San can be considered as a typical case of ambiguity 
within the substantive norms and weak procedural rules applicable to the river, which  is 
unable to address asymmetries in power and responsibility (Rieu-Clarke and Geoffrey 
Gooch, 2009; Öjendal, Mathur and Mak, 2002).  The 1995 MA does not therefore 
necessarily result in positive cooperation, especially in cases where one of the countries is 
a hegemon - that is, dominates relationships between countries through its access to 
greater economic, political or other resources (Rieu-Clarke and Geoffrey Gooch, 2009). 16 
                                                      

16 On 4 March 2000, the water level in the Se San River (a transboundary river flowing through Vietnam and 
Cambodia) rose suddenly, causing deaths and loss of livelihoods of fishers and farmers in north-eastern 
Cambodia’s Ratanakiri Province. The unexpected surge was caused by a release of water from the Yali Falls 
Dam in Vietnam. Cambodian non-governmental organizations (NGOs) and local communities brought 
forward details of the damage and encouraged the national and international public to consider the 
implications of this transboundary incident. During the incident, the flow of information between Cambodian 
and Vietnamese officials was minimal, and there was virtually no communication between the provincial 
governments on either side of the border (Badenoch,  2002?, p1). 
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4.3.4 Proliferation and other Fragmentation Issues  

Another challenge is how to manage and coordinate the ‘congestion’ of the Mekong 
related regional initiatives and frameworks. Among them, GMS and ASEAN Mekong 
programmes etc. (see Box 1 on page 12 for list of these programmes and organizations) 
have strong impacts positively and negatively on the basin’s ecology and its community’s 
livelihood. While MRC is mandated by an international treaty to manage the Mekong 
Basin within its hydrological boundaries among its member-countries, GMS is the only 
regional forum in which all six Mekong riparian countries participate, and its 
geographical scope encompasses the whole of Yunnan, Myanmar, Laos, Thailand, 
Cambodia and Vietnam (Pech, Sunada and Oishi, 2007). The proliferation of the Mekong-
related regional initiatives and institutions continues.  

The Quadripartite Agreement on Commercial Navigation was first of all financed and 
spearheaded by China (Wu, 2003, Lazarus, 2003). Myanmar, Laos and Thailand on the 
middle stretch of the river are parties to Quadripartite Agreement on Commercial 
Navigation and the most downstream countries - Cambodia and Vietnam are not parties 
Pech and Sunada, 2006b). By September 2001, an environmental impact assessment (EIA) 
on the planned blasting the riverbed for improving navigability, coordinated by the 
Government of China, had been prepared and sent to each of the other three 
governments. Thailand’s government approved the EIA in January 2002 and it was 
subsequently approved in Laos in April 2002 (SEARIN et al, 2002). The MRC Secretariat 
was not used by either Thailand or Laos for helping in EIA and addressing concern by 
other downstream MRC member countries (SEARIN et al, 2002).  

 

5.0 1997UNWC AND GREATER MEKONG REGION 

Some remarkable progress has already occurred within the Mekong River, but the 
cooperation framework still has a long way to go to ensure the comprehensive and basin-
wide management of this great river and other international rivers in the Mekong Region 
(Pech and Sunada, 2006a, MRC, 2009). Firstly, the MRC – the only inter-government 
organization dealing with the management of the MRB - has to operate in a very complex 
and dynamic, multi-national environment, under heavy dependency o external donor 
support. Moreover, the two upstream countries are non-parties. There is also an increase 
in the number of development projects and associated risk, as well as the potential for 
cumulative impacts. Moreover, there are other transboundary rivers in the Mekong 
Region, but there is no effective international river treaty or mechanism in place to ensure 
proper coordination, and risk assessment and distribution.  
 
To improve the Mekong regional governance in future years depends on the efforts of 
many key stakeholders, especially the states, in developing inter-state cooperation and 
improving public participation. All six basin countries now have a very strong political 
and diplomatic relationship. It is argued that the growing regionalism will have positive 
influences on how the MRB and other international river basins within the Mekong 
Region are managed and shared. However, some cautiously optimistic observers have 
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argued that the Mekong countries want to choose the regional river basin management 
treaties and mechanism that suit their needs and agenda the best (Ratner, 2003). China-
ASEAN and China-GMS cooperation have moved much faster than the cooperation 
between MRC and China, since the first two frameworks are seen by the Chinese political 
establishment as a possibility for providing more direct economic gains from expansion of 
business and trade (Pech, Sunada and Oishi, 2007). A slow transition to democracy in 
Myanmar, and the recent bloody border disputes between Thailand and Cambodia over 
Preah Vihear Temple (see. ICJ, 2011), and competing territorial claims over the South 
China Sea by China and Viet Nam over Paracel Islands and Spratly Islands may have 
serious complications for any attempt at better regional governance (see e.g. Energy 
Information Administration, 2008) 
 
The 1997 UNWC contains ‘customary water law’ requiring nations sharing an 
international watercourse to “coordinate development and lessen the effect on 
downstream communities” (ILA, 2004). However, China’s downstream neighbors are 
unlikely to seek legal recourse in the management of their relations with their upstream 
neighbor, largely due to their reliance on China’s economic assistance and trade. 
Downstream states do not feel that they are in a position to challenge China directly, 
partly because of China’s relative power, and also because of growing Chinese economic 
and political influence in the region (Pech and Sunada, 2008).  China also has become 
active in promoting regional energy trade and exporting the state-of-the-art hydropower 
development and investment to Laos and Cambodia (Rith, 2005; International Rivers 
Network, 2003; Storey, 2005). All Mekong countries are therefore involved actively in the 
hydropower development agenda, and none are in a position to publicly complain about 
the negative impacts of dam (Pech and Sunada, 2008) But, surely this wouldn’t preclude 
them complaining about hydropower developments that were inequitable and/or 
unreasonable. Xayabury controversy is a case in point (See Box 2 on page 19).   
 
5.1.1 1997 UNWC and its relevance to the Mekong Region 

The 1997 UNWC, adopted by the UN General Assembly on May 21 1997 by a great 
majority of countries, attempts to promote cooperation between riparian states by setting 
out principles, norms, and rules that give guidance for regulating conflicting uses 
(Bošnjaković, 2003). The Convention is a general framework agreement that contains 
thirty-even articles, which are divided into seven parts. The most important substantive 
and procedural provisions are contained in Part II (General principles), Part III (Planned 
measures), and Part IV (Protection, preservation, and management).  
 
The Convention addresses the subject of cooperation regarding the prevention or solution 
of conflicts, for example, in Articles 5 (Equitable and reasonable utilization and 
participation), 7 (Obligation not to cause significant harm), 9 (Regular exchange of data 
and information) and 33 (Settlement of disputes). The negotiation of Articles 5 and 7 that 
represent key provisions defining and balancing the rights of upstream and downstream 
states were among the most difficult and critical one.  

The 1997 UN Convention has been recognised by the International Court of Justice (ICJ) in 
the Gabčíkovo- Nagymaros case and by a significant number of states as an authoritative 
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statement of fundamental principles of international water law (Gooch, 2005). The 
Gabčíkovo - Nagymaros Case was also the first case in which ICJ referred to the principle 
of sustainable development and the need to reconcile economic development with 
protection of the environment (ILA, 2004). Commentators argue that the inclusion of the 
principle of sustainable development into treaties on transboundary watercourses has had 
the effect of redefining the principle of equitable utilisation and is a step towards 
modernising the law of international watercourses in line with the views of the 1997 
UNWC. Regardless of when, and whether, the Convention comes into force, it plays an 
important role in the management of international watercourses and its provisions are 
increasingly being incorporated by international forums (Gooch, 2005).  

Bošnjaković (2003) argued that the slow process of ratification reflects the tensions and the 
not fully resolved issues, which characterized the process of negotiations.  Other key 
reasons include treaty congestion and lack of champions (read more at 
http://wwf.panda.org/what_we_do/how_we_work/policy/conventions/water_conven
tions/un_watercourses_convention/.) While the Mekong experts on transboundary water 
resources management found that lack of awareness about this convention and its nature 
representing codification of existing and emerging customary law principles and norms 
was a main reason behind that slow process (Interviews, 2011). 
 
5.1.2 Comparison of the Mekong Agreement with the Watercourses Convention  

Ratification of the UN Convention would not represent any additional burden on the 
MRC Member Countries, given the advanced stage of water-related cooperation they 
have already achieved through the 1995 MA, and the countries’ familiarity with the 
convention’s main provisions (Radosevich and Olson, 1999; Rodesevich, 2008).  

However, in comparing the detailed provisions of the two instruments as presented in 
Table 5.1, it is found that some key substantive and procedural provisions in the 1997 
UNWC could potentially strengthen the 1995 MA. The table also highlights the potential 
areas for improvement building upon the 1997 UNWC.  Some of those recommendations 
are listed below: 

The 1997 UN Watercourses Convention deals with both surface waters and ground 
waters, while 1995 MA fails to specify that. The 1997 UNWC defines the scope of that 
Convention take duly into account the interconnections between surface and 
underground waters flowing into common terminus (including ocean), in accordance 
with the aims to be pursued in order to achieve an integrated water resources 
management. The 1995 MA leaves out the adjacent marine environment and estuaries 
outside it hydrological boundary of the MRB. This limitation restricted the recent 
assessment conducted by the MRC Basin Development Plan 2 (Pech et al, 2010). It 
seriously overlooked the impact of the hydropower dams on the immediate estuaries and 
maritime economic zones beyond the Mekong Delta that depends on sediment and 
nutrient discharges from the Mekong. 
 
The 1995 Agreement needs to include more detailed requirements for equitable and 
reasonable utilization and an explicit obligation not to cause significant harm. The 
determination of the acceptable harm would be instrumental in the actual operation of the 
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obligations of prevention as well as for determination of significant or substantial 
threshold of no-harm rule after its occurrence from an ex post perspective (rules of State 
responsibility). While those adjective “substantial” or “significant” is general and abstract, 
and the specific indications of concrete standards, (permissible pollution with lists of 
allowed pollutants, or precise parameters for permissible water quantity alteration 
proportional to the baseline flow), can only be agreed upon in a more regionally/basin 
specific agreement or standards, the sustainable principle in the 1997 UNWC can 
potentially come into play in balancing between equitable and no-harm. 

The treatment of inter-basin and intra-basin diversions or mainstream and tributaries 
should be in the same manner. Moreover, explicit provisions on obligation for protection 
and preservation of ecosystems and prevention, reduction and control of pollution, as 
well as control of alien species can be adapted from the 1997 UNWC. The 1997 UNWC  
deals with surface and interconnected groundwater of watercourses and “tributary”, and 
does recognize an obligation on basin States to “protect and preserve the ecosystems of 
international watercourses” (art. 20). Hence adopting an ‘ecosystem approach’ requires 
consideration of the whole system rather than individual components. It requires that 
living species and their physical environments must be recognized as interconnected, and 
the focus must be on the interaction between different sub-systems and their responses to 
stresses resulting from human activity (McIntyre O, 2004, ILA, 2004).  
 

The recognition of the principles and rules under international law concerning protection 
of watercourses and related installations, facilities and other works during times of 
internal or international armed conflict, and the use of indirect procedures for information 
exchange etc, when member states are not directly communicating need to be properly 
addressed. 

More detailed provisions with specific timeframe for the settlement of disputes, including 
the use of “good offices”, mediation, conciliation, arbitration and reference to the 
International Court of Justice should be seriously considered. The principle of non-
discrimination in relation to nationality or place of residence where any injury occurs, 
concerning access to judicial or other procedures for claims to compensation etc for 
significant harm is another major aspect that can be supported by the 1997 UNWC (see 
also Bearden, B, 2010). 
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Table 5.1 A Comparison of the key issues covered in the UN Convention and 1995 MA 

Provision Description (1997 UNWC) Provision Description (1995 MA) 

Preamble � Framework convention will ensure the utilization, 
development, conservation, management and 
protection of international watercourses and the 
promotion of the optimal and sustainable 
utilization thereof for present and future 
generations. 

 
� Rules of international law regarding non-

navigational uses of international watercourses 

Preamble Adequate, efficient and functional joint 
organizational structure to cooperate and 
promote in a constructive and mutually 
beneficial manner in the sustainable 
development, utilization, conservation and 
management of the MRB water and related 
resources for navigational and non-navigational 
purposes 

Art 1. Scope The uses of international watercourses and of their 
waters for purposes other than navigation and to 
measures of protection, preservation and 
management of the uses of watercourses and their 
waters. 
 
Applicable to the uses of international watercourses 
for navigation insofar as other uses affect navigation 
or are affected by navigation. 

Art. 1  
Areas of 
Cooperation 

In all fields of sustainable development, 
utilization, management and conservation of the 
water and related resources of the MRB 
including, but not limited to irrigation, hydro-
power, navigation, flood control, fisheries, timber 
floating, recreation and tourism 

 No provisions specifically relating to navigation Article 9. 
Freedom of 
Navigation 
 

On the basis of equality of right, freedom of 
navigation shall be accorded throughout the 
mainstream of the Mekong River without regard 
to the territorial boundaries, for transportation 
and communication to promote regional 
cooperation and to satisfactorily implement 
projects under this Agreement.  
The Mekong River shall be kept free from 
obstructions, measures, conduct and actions that 
might directly or indirectly impair navigability 
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Provision Description (1997 UNWC) Provision Description (1995 MA) 

interfere with this right or permanently make it 
more difficult.  
Navigational uses are not assured any priority 
over other uses, but will be incorporated into any 
mainstream project. Riparians may issue 
regulations for the portions of the Mekong River 
within their territories, particularly in sanitary, 
customs and immigration matters, police and 
general security.  
 

Article 2 
Use of terms 

a) “Watercourse”; 
(b) “International watercourse”; 
(c) “Watercourse State”; 
(d) “Regional economic integration organization”. 

Chapter Ii. 
Definitions 
of Terms 

 

Agreement under Article 5. 
 Acceptable minimum monthly natural flow: 
Acceptable natural reverse flow:  
Basin Development Plan:  
Environment:  
Notification: 
Prior consultation: 
Proposed use: 

Article 3 
Watercourse 
agreements 

� Rights or obligations of a watercourse State 
arising from agreements in force; 

� May, where necessary, consider harmonizing 
such agreements with the basic principles of the 
1997 UNWC. 

� May enter into one or more agreements applying 
and adjusting the provisions of the 1997 UNWC 
to a particular international watercourse or part 
of its. 

Article 36. 
Entry Into 
Force and 
Prior 
Agreements 
 

� Enter into force with no retroactive effect; 
� Replace previous Mekong Agreements (1957 

Statute as amended, 1975 Joint Declaration, 
1978 Interim Mekong Declaration, and all 
Rules of Procedures adopted under such 
agreements.  

� Shall not replace or take precedence over any 
other treaties, acts or agreements by and 
among any of the parties hereto 

� Where a conflict in terms, areas of jurisdiction 
of subject matter or operation of any entities 
shall be submitted to the respective 
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Provision Description (1997 UNWC) Provision Description (1995 MA) 

governments to address and resolve. 
 

Article 4 
Parties to 
watercourse 
agreements 

1. Every watercourse State. 
2. A watercourse State whose use may be affected is 
entitled to participate in consultations or negotiation 
to becoming a party. 

Article 39. 
Additional 
Parties to 
Agreement 
 

Any other riparian State, accepting the rights and 
obligations under this agreement, may become a 
party with the consent of the parties. 
 

  Article 4. 
Sovereign 
Equality 
and 
Territorial 
Integrity 
 

To cooperate on the basis of sovereign equality 
and territorial integrity in the utilization and 
protection of the water resources of the Mekong 
River Basin. 
 

Article 5 
Equitable 
and 
reasonable 
utilization 
and 
participation 
 

1. Shall in their respective territories utilize an 
international watercourse in an equitable and 
reasonable manner to attaining optimal and 
sustainable utilization thereof and benefits there-
from taking into account the interests of the 
watercourse States concerned, consistent with 
adequate protection of the watercourse. 
2. Shall participate in the use, development and 
protection of an international watercourse in an 
equitable and reasonable manner.  

Article 5. 
Reasonable 
and 
Equitable 
Utilization 
 

To utilize the waters of the Mekong River system 
in a reasonable and equitable manner in their 
respective territories, pursuant to all relevant 
factors and circumstances, the Rules for Water 
Utilization and Inter-basin Diversions provided 
for under Article 26 and the provisions of A and 
B below: 
 
B. On tributaries of the Mekong River, 
including the Tonle Sap, intra-basin uses and 
inter-basin diversions (Notification). 

 
B.  On the mainstream of the Mekong River: 

    
 1.  During the wet season: 
 a)  Intra-basin use (notification).  
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Provision Description (1997 UNWC) Provision Description (1995 MA) 

 b) Inter-basin diversion (prior consultation). 
 2.  During the dry season: 
 a) Intra-basin use (prior consultation). 
 b)  Any inter-basin diversion project (specific 
agreement).   
 
An inter-basin diversion of verified and 
unanimously confirmed surplus water subject to 
prior consultation. 
 

Article 6 
Factors 
relevant to 
equitable 
and 
reasonable 
utilization 
 

1.Utilization of an international watercourse in an 
equitable and reasonable manner within the 
meaning of article 5 requires taking into account all 
relevant factors and circumstances, including: 
(a) Geographic, hydrographic, hydrological, climatic, 
ecological and other factors of a natural 
character; 
(b) The social and economic needs; 
(c) The dependent population; 
(d) The effects of the use or uses; 
(e) Existing and potential uses; 
(f) Conservation, protection, development and 
economy of use and the costs;  
(g) The availability of alternatives. 

 Article 5 refers to all relevant factors and 
circumstances, the Rules for Water Utilization and 
Inter-basin Diversions provided for under Article 26. 
However, as of to date, such factors and circumstances 
are not available yet.  

Article 26. 
Rules for 
Water 
Utilization 
and Inter-
Basin 
Diversions 
 

To agree on Rules for Water Utilization and 
Inter-Basin Diversions pursuant to Articles 5 and 
6, including 1) time frame for the wet and dry 
seasons; 2) location of hydrological stations, and 
flow level requirements at each station; 3) criteria 
for determining dry season surplus water on the 
mainstream; 4) mechanism to monitor intra-basin 
use; and 5) mechanism to monitor inter-basin 
diversions from the mainstream. 

  Article 6. 
Maintenanc
e of Flows 
on the 
Mainstream 

Maintenance of the flows on the mainstream 
from diversions, storage releases, or other actions 
of a permanent nature; except in the cases of 
historically severe droughts and/or floods:   
       
To adopt guidelines for the locations and levels 
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of the flows, and monitor and take action 
necessary for their maintenance as provided in 
Article 26. 
 

Article 7 
Obligation 
not to cause 
significant 
harm 
 

1. Take all appropriate measures to prevent the 
causing of significant harm to other. 
2. Where significant harm is caused, the States whose 
use causes such harm shall, in the absence of 
agreement to such use, take all appropriate 
measures, to eliminate or mitigate such harm and, 
where appropriate, to discuss the question of 
compensation. 

Article 7. 
Prevention 
and 
Cessation 
of Harmful 
Effects 
 

To make every effort to avoid, minimize and 
mitigate harmful   effects that might occur to the 
environment, especially the water quantity and 
quality, the aquatic (eco-system) conditions, and 
ecological balance of the river system, 
Where one or more States is notified with proper 
and valid evidence that it is causing substantial 
damage, that State or States shall cease 
immediately the alleged cause of harm until such 
cause of harm is determined in accordance with 
Article 8. 
 

  Article 8. 
State 
Responsibil
ity for 
Damages 
 

Where harmful effects cause substantial damage, 
the party(ies) concerned shall determine all 
relative factors; the cause, extent of damage and  
responsibility in conformity with state 
responsibility, and to address and resolve all 
issues, differences and disputes s as provided in 
Articles 34 and 35, and in conformity with the 
Charter of the United Nations. 

Article 8 
General 
obligation to 
cooperate 

1. Cooperate on the basis of sovereign equality, 
territorial integrity, mutual benefit and good faith in 
order to attain optimal utilization and adequate 
protection of an international watercourse. 
2. May consider the establishment of joint 

Article 2.  
Projects, 
Programs 
and 
Planning 

Promote, support, cooperate and coordinate in 
the development of the full potential of 
sustainable benefits to all riparian States and the 
prevention of wasteful use, with emphasis and 
preference on joint and/or basin-wide 
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mechanisms or commissions, as deemed necessary. development projects and basin programs.  
 

Article 9 
Regular 
exchange of 
data and 
information 
 

1. shall on a regular basis exchange readily available 
data and information on the condition of the 
watercourse, in particular that of a hydrological, 
meteorological, hydrogeological and ecological 
nature and related to the water quality as well as 
related forecasts. 
2. Shall employ its best efforts to comply with the 
request for additional information at cost. 
3. Shall employ their best efforts to collect and, 
where appropriate, to process data and information 
in a manner which facilitates its utilization by the 
other watercourse States. 

Article 24. 
Functions 
of Joint 
Committee 
 

The functions of the Joint Committee are:  
C. To regularly obtain, update and exchange 
information and data necessary to implement 
this Agreement.  
E. To assign tasks and supervise the activities of 
the Secretariat ……, including the maintenance 
of databases and information necessary.  
 

Article 10 
Relationship 
between 
different 
kinds of uses 
 

1. In the absence of agreement or custom to the 
contrary, no use of an international watercourse 
enjoys inherent priority over other uses. 
2. In the event of a conflict between uses of an 
international watercourse, it shall be resolved with 
reference to articles 5 to 7, with special regard being 
given to the requirements of vital human needs 

  

Article 11 
Information 
concerning 
planned 
measures 

Watercourse States shall exchange information and 
consult each other and, if necessary, negotiate on the 
possible effects of planned measures on the 
condition of an international watercourse. 

 Comments: it is provided for in the non-legally 
biding Procedures on Notification, Prior 
Consultation and Agreement. 

Article 12 
Notification 
concerning 
planned 

Before implements or permits the implementation of 
planned measures which may have a significant 
adverse effect upon other watercourse States, it shall 
provide those States with timely notification thereof.  

 Comments: it is provided for in the non-legally 
biding Procedures on Notification, Prior 
Consultation and Agreement. The requirement is 
differentiated based on type, location and 
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measures 
with 
possible 
adverse 
effects 

 
Such notification shall be accompanied by available 
technical data and information, including the results 
of any environmental impact assessment, in order to 
enable the notified States to evaluate the possible 
effects of the planned measures. 

season, of uses 

Article 13 
Period for 
reply to 
notification 
 

Unless otherwise agreed: 
(a) shall allow the notified States a period of six 
months within which to study and evaluate the 
possible effects of the planned measures and to 
communicate the findings to it; 
(b) This period shall, at the request of a notified State 
for which the evaluation of the planned measures 
poses special difficulty, be extended for a period of 
six months. 

 Comments: it is provided for in the non-legally 
binding Procedures on Notification, Prior 
Consultation and Agreement. 

Article 14 
Obligations 
of the 
notifying 
State during 
the period 
for reply 

During the period referred to in article 13, the 
notifying State: 
(a) Shall cooperate by providing them, on request, 
with any additional data and information that is 
available and necessary for an accurate evaluation; 
and 
(b) Shall not implement or permit the 
implementation of the planned measures without the 
consent of the notified States. 

 Not available in 1995 MA and its procedures. It 
is also not clear whether notifying state can 
implement or permit the implementation of the 
planned measures without the consent of the 
notified States. 

Article 15 
Reply to 
notification 
 

The notified States shall communicate their findings 
to the notifying State as early as possible within the 
period applicable pursuant to article 13.  
 
If a notified State finds that implementation of the 
planned measures would be inconsistent with the 

 Comments: it is partially provided for in the 
non-legally binding Procedures on Notification, 
Prior Consultation and Agreement. 
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provisions of articles 5 or 7, it shall attach to its 
finding a documented explanation setting forth the 
reasons for the finding 

Article 16 
Absence of 
reply to 
notification 
 

1. If, within the period applicable pursuant to article 
13, the notifying State receives no communication 
under article 15, it may, subject to its obligations 
under articles 5 and 7, proceed with the 
implementation of the planned measures, in 
accordance with the notification and any other data 
and information provided to the notified States. 
2. Any claim to compensation by a notified State 
which has failed to reply within the period 
applicable pursuant to article 13 may be offset by the 
costs incurred by the notifying State for action 
undertaken after the expiration of the time for a 
reply which would not have been undertaken if the 
notified State had objected within that period. 

 Not available in 1995 MA and its procedures. It 
is important to elaborate on it by the MRC 
countries. 

Article 17 
Consultations 
and 
negotiations 
concerning 
planned 
measures 
 

1. If a communication is made under article 15 that 
implementation of the planned measures would be 
inconsistent with the provisions of article 5 or 7, the 
notifying State and the State making the 
communication shall enter into consultations and, if 
necessary, negotiations with a view to arriving at an 
equitable resolution of the situation. 
2. The consultations and negotiations shall be 
conducted on the basis …..in good faith. 
3. During the course of the consultations and 
negotiations, the notifying State shall, if so requested 
….. at the time it makes the communication, refrain 
from implementing or permitting the 

 Comments: it is partially provided for in the 
non-legally binding Procedures on Notification, 
Prior Consultation and Agreement. 
 
The requirement is differentiated based on type, 
location and season, of uses. 
 
It is important to have it in 1995 MA. 
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implementation of the planned measures for a 
period of six months unless otherwise agreed. 

Article 18 
Procedures 
in the 
absence of 
notification 
 

1. If a watercourse State has reasonable grounds to 
believe that another watercourse State is planning 
measures that may have a significant adverse effect 
upon it, the former State may request the 
latter to apply the provisions of article 12. The 
request shall be accompanied by a documented 
explanation setting forth its grounds. 
2. In the event that the State planning the measures 
nevertheless finds that it is not under an obligation 
to provide a notification under article 12, it shall so 
inform the other State, providing a 
documented explanation setting forth the reasons for 
such finding. If this finding does not satisfy the other 
State, the two States shall, at the request of that other 
State, promptly enter into consultations and 
negotiations in the manner indicated in paragraphs 1 
and 2 of article 17. 
3.During the course of the consultations and 
negotiations, the State planning the measures shall, if 
so requested by the other State at the time it requests 
the initiation of consultations and negotiations, 
refrain from implementing or permitting the 
implementation of those measures for a period of six 
months unless otherwise agreed. 

 It is important to have it in 1995 MA. 

Article 19 
Urgent 
implementat
ion of 

1. In the event that the implementation of planned 
measures is of the utmost urgency in order to protect 
public health, public safety or other equally 
important interests, the State planning the measures 

 It is important to have it in 1995 MA. 
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planned 
measures 
 

may, subject to articles 5 and 7, immediately proceed 
to implementation, notwithstanding the provisions 
of article 14 and paragraph 3 of article 17. 
2. In such case, a formal declaration of the urgency of 
the measures shall be communicated without delay 
to the other watercourse States referred to in article 
12 together with the relevant data and information. 
3.The State planning the measures shall, at the 
request of any of the States referred to in paragraph 
2, promptly enter into consultations and negotiations 
with it in the manner indicated in paragraphs 1 and 
2 of article 17. 

Article 20 
Protection 
and 
preservation 
of 
ecosystems 
 

Watercourse States shall, individually and, where 
appropriate, jointly, protect and preserve the 
ecosystems of international watercourses. 

Article 3. 
Protection 
of the 
Environme
nt and 
Ecological 
Balance 
 

To protect the environment, natural resources, 
aquatic life and conditions, and ecological 
balance of the Mekong River Basin from 
pollution or other harmful effects resulting from 
any development plans and uses of water and 
related resources in the Basin.  
 

Article 21 
Prevention, 
reduction 
and control 
of pollution 
 

1. 
2.Watercourse States shall, individually and, where 
appropriate, jointly, prevent, reduce and control the 
pollution of an international watercourse that may 
cause significant harm to other watercourse States or 
to their environment, including harm to human 
health or safety, to the use of the 
waters for any beneficial purpose or to the living 
resources of the watercourse…….. 
3. Watercourse States shall, at the request of any of 

 It is partially defined in the non-binding 
Procedures on Water Quality.  
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them, consult with a view to arriving at mutually 
agreeable measures and methods to prevent, reduce 
and control pollution of an international 
watercourse….  

Article 22 
Introduction 
of alien or 
new species 
 

Watercourse States shall take all measures necessary 
to prevent the introduction of species, alien or new, 
into an international watercourse which may have 
effects detrimental to the ecosystem of the 
watercourse resulting in significant harm to other 
watercourse States. 

 Not included  

Article 23 
Protection 
and 
preservation 
of the 
marine 
environment 
 

Watercourse States shall, individually and, where 
appropriate, in cooperation with other States, take all 
measures with respect to an international 
watercourse that are necessary to protect and 
preserve the marine environment, including 
estuaries, taking into account generally accepted 
international rules and standards. 

 Not included 

Article 24 
Management 
 

1…..shall, at the request of any of them, enter into 
consultations concerning the management of an 
international watercourse, which may include the 
establishment of a joint management mechanism. 
2……..: 

Article 11. 
Status 

The institutional framework for cooperation in 
the MRB ……shall be called the Mekong River 
Commission and shall, for the purpose of the 
exercise of its functions, enjoy the status of an 
international body……. 
 

   Article 12. Structure of Mekong River 
Commission 
Article 13. Assumption of Assets, Obligations 
and Rights 
Article 14.  Budget of the Mekong River 
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Commission 

   Article 15. Composition of Council 
Article 16. Chairmanship of Council 
Article 17. Sessions of Council 
Article 18. Functions of Council 
Article 19. Rules of Procedures 
Article 20. Decisions of Council 

   Article 21. Composition of Joint Committee 
Article 22. Chairmanship of Joint Committee 
Article 23. Sessions of Joint Committee 
Article 24. Functions of Joint Committee 
Article 25. Rules of Procedures 
Article 27. Decisions of the Joint Committee 

   Article 28.  Purpose of Secretariat 
Article 29. Location of Secretariat 
Article 30. Functions of the Secretariat 
Article 31. Chief Executive Officer 
Article 32. Assistant Chief Executive Officer 
Article 33. Riparian Staff 

Article 25 
Regulation 

 

1. Watercourse States shall cooperate, where 
appropriate, to respond to needs or opportunities for 
regulation of the flow of the waters of an 
international watercourse. 

2. Unless otherwise agreed, watercourse States shall 
participate on an equitable basis in the construction 
and maintenance or defrayal of the costs of such 

Article 26. 
Rules for 
Water 
Utilization 
and Inter-
Basin 
Diversions 

JC shall prepare and propose for approval of the 
Council, inter alia, Rules for Water Utilization 
and Inter-Basin Diversions ……, including but 
not limited to: 1)establishing the time frame for 
the wet and dry seasons; 2) establishing the 
location of hydrological stations, and 
determining and maintaining the flow level 
requirements at each station; 3) setting out 
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regulation works as they may have agreed to 
undertake. 

3. For the purposes of this article, “regulation” 
means the use of hydraulic works or any other 
continuing measure to alter, vary or otherwise 
control the flow of the waters of an international 
watercourse. 

 criteria for determining surplus quantities of 
water during the dry season on the mainstream; 
4) improving upon the mechanism to monitor 
intra-basin use; and 5) setting up a mechanism to 
monitor inter-basin diversions from the 
mainstream. 
 

Article 26 

Installations 

 

1.Watercourse States shall, within their respective 
territories, employ their best efforts to maintain and 
protect installations, facilities and other works 
related to an international watercourse. 

2.Watercourse States shall, at the request of any of 
them which has reasonable grounds to believe that it 
may suffer significant adverse effects, enter into 
consultations …………. 

 Comments: It is important to have this 
provision as more dams are being built and 
operated in the MRB. 

Article 27 

Prevention 
and 
mitigation of 
harmful 
conditions 

 

Watercourse States shall, individually and, where 
appropriate, jointly, take all appropriate measures to 
prevent or mitigate conditions related to an 
international watercourse that may be harmful to 
other watercourse States, whether resulting from 
natural causes or human conduct, such as flood or 
ice conditions, water-borne diseases, siltation, 
erosion, salt-water intrusion, drought or 
desertification. 

 Comments: it is important to elaborate on this 
provision 
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Article 28 

Emergency 
situations 

 

1. For the purposes of this article, “emergency” 
means a situation that causes, or poses an imminent 
threat of causing, serious harm to watercourse States 
or other States and that results suddenly from 
natural causes, such as floods, the breaking up of ice, 
landslides or earthquakes, or from human conduct, 
such as industrial accidents. 
2. A watercourse State shall, without delay and by 
the most expeditious means available, notify other 
potentially affected States and competent 
international organizations of any emergency 
originating within its territory. 
3. A watercourse State within whose territory an 
emergency originates shall, in cooperation with 
potentially affected States and, where appropriate, 
competent international organizations, immediately 
take all practicable measures necessitated by the 
circumstances to prevent, mitigate and eliminate 
harmful effects of the emergency. 
4. When necessary, watercourse States shall jointly 
develop contingency plans …….. 

Article 10. 
Emergency 
Situations 
 

Whenever a Party becomes aware of any special 
water quantity or quality problems constituting 
an emergency that requires an immediate 
response, it shall notify and consult directly with 
the party(ies) concerned and the Joint Committee 
without delay in order to take appropriate 
remedial action. 
 
Comments: it is important to elaborate on this 
provision, especially on the definition of 
emergency. Yali Falls dam incidence in 2000 
(Cambodia and Viet Nam) is a case in point. 
 

 Article 29 International watercourses and 
installations 
in time of armed conflict 
Article 30 Indirect procedures 
Article 31 Data and information vital to national 
defence or security 
Article 32 Non-discrimination 

 Not included 
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Article 33 

Settlement 
of disputes 

1. In the event of a dispute between two or more 
parties concerning the interpretation or application 
of the present Convention, the parties concerned 
shall, in the absence of an applicable agreement 
between them, seek a settlement of the dispute by 
peaceful means in accordance with the following 
provisions. 

Article 34. 
Resolution 
by Mekong 
River 
Commissio
n 
 

Whenever any difference or dispute may arise 
between two or more parties to this Agreement 
regarding any matters covered by this 
Agreement and/or actions taken by the 
implementing organization …….., the 
Commission shall first make every effort to 
resolve the issue as provided in Articles 18.C and 
24.F. 

 
 Article 35. 

Resolution 
by 
Governmen
ts 

In the event the Commission is unable to resolve 
the difference or dispute within a timely manner, 
the issue shall be referred to the Governments to 
take cognizance of the matter for resolution by 
negotiation through diplomatic channels within 
a timely manner, and may communicate their 
decision to the Council for further proceedings as 
may be necessary to carry out such decision.  
 
Should the Governments find it necessary or 
beneficial to facilitate the resolution of the 
matter, they may, by mutual agreement, request 
the assistance of mediation through an entity or 
party mutually agreed upon, and thereafter to 
proceed according to the principles of 
international law. 
 

If the parties concerned cannot reach agreement by 
negotiation requested by one of them, they may 
jointly seek the good offices of, or request mediation 
or conciliation by, a third party, or make use, as 

 Comment: Submitting the dispute to arbitration 
or to the International Court of Justice is not 
directly provided for in MA. 
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appropriate, of any joint watercourse institutions 
that may have been established by them or agree to 
submit the dispute to arbitration or to the 
International Court of Justice.. 

3.Subject to the operation of paragraph 10, if after six 
months from the time of the request for negotiations 
referred to in paragraph 2, the parties concerned 
have not been able to settle their dispute 

through negotiation or any other means referred to 
in paragraph 2, the dispute shall be submitted, at the 
request of any of the parties to the dispute, to 
impartial fact-finding in accordance with paragraphs 
4 to 9, unless the parties otherwise agree. 

 Comment: Time-lines for moving from one means 
of resolution to next should be considered in MA 
framework. 

4. A Fact-finding Commission shall be established, 
composed of one member nominated by each party 
concerned and in addition a member not having the 
nationality of any of the parties concerned chosen by 
the nominated members who shall serve as 
Chairman. 

5. If the members nominated by the parties are 
unable to agree on a Chairman within three months 
……of the request for the establishment of the 
Commission, any party concerned may request the 
Secretary- 

10. When ratifying, accepting, approving or acceding 

 MRC has recently practiced the panel of experts 
and limited form of fact finding visit (See BDP 
2 and Xayabury dam case). 
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to the present Convention, or at any time thereafter, 
a party which is not a regional economic integration 
organization may declare in a written instrument 
submitted to the depositary that, in respect of any 
dispute not resolved in accordance with paragraph 2, 
it recognizes as compulsory ipso facto, and without 
special agreement in relation to any party accepting 
the same obligation:  

(a) Submission of the dispute to the International 
Court of Justice; and/or 

(b) Arbitration by an arbitral tribunal established and 
operating, unless the parties to the dispute otherwise 
agreed, in accordance with the procedure laid down 
in the annex to the present Convention. 

Article 34 

Signature 

 

The present Convention shall be open for signature 
by all States and by regional economic integration 
organizations from 21 May 1997 until 20 May 2000 at 
United Nations Headquarters in New York. 

Article 36. 
Entry Into 
Force and 
Prior 
Agreements 

This Agreement shall: 
A. Enter into force among all parties, with 

no retroactive effect upon activities and 
projects previously existing, on the date 
of consent to be bound by signature, 
ratification or approval by the appointed 
plenipotentiaries. 

B. Replace the Statute …….. 
 

Article 35 
Ratification, 
acceptance, 
approval or 

1. The present Convention is subject to ratification, 
acceptance, approval or accession by States and by 
regional economic integration organizations. 

 MA enters into force on the day of signature 
without explicitly requiring its incorporating 
into the national system. 
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accession  ………………………….. 

Article 36 
Entry into 
force 
 

1. The present Convention shall enter into force on 
the ninetieth day following the date of deposit of the 
thirty-fifth instrument of ratification, acceptance, 
approval or accession with the Secretary General of 
the United Nations. 
2……… 
3…... 

  

  Article 37. 
Amendments, 
Modification, 
Supersession 
and 
Termination 

This Agreement may be amended, modified, 
superseded or terminated by the mutual 
agreement among all parties hereto at the time of 
such action. 
 

   Article 40. Suspension and Withdrawal 
Article 41. United Nations and International 
Community Involvement      

Article 37 

Authentic 
texts 

The original of the present Convention, of which the 
Arabic, Chinese, English, French, Russian and 
Spanish texts are equally authentic, shall be 
deposited with the Secretary-General of the United 
Nations. 

Article 42. 
Registratio
n of 
Agreement 

This Agreement shall be registered and 
deposited, in English and French, with the 
Secretary General of the United Nations. 

ANNEX 
ARBITRATIO
N 

The arbitration pursuant to article 33 of the 
Convention shall take place in accordance with 
articles 2 to 14 of the present annex. 

 It can be of relevance to MRC. 

   Protocol to the Agreement on the Cooperation 
for the Sustainable Development of the Mekong 
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River Basin  for the Establishment and 
Commencement of the Mekong River 
Commission 
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5.1.3 Ways Forward - Reason For Mekong Region Countries to Ratify or Accede to 
1997 UNWC 

Before discussing a “way forward strategy” for 1997 UNWC ratification and accession in 
the Mekong Region, the following key questions need to be explored i) what are the main 
benefits of states of the Mekong Region countries acceding to the Convention?; and ii) to 
what extent could the 97UNWC support international relations on the tributaries of the 
Mekong, and on international rivers in the Mekong Region?   

 
5.1.3.1 Assessing Benefits and Costs of Ratifying, and Complying with 1997 UNWC 

The prospects remain bright for continued and enhanced cooperation in the MRB, and 
international law would always remain an important factor in moderating the interests of 
individual states. The 1997UNWC offers an accepted set of principles upon which to 
resolve issues and disputes in the event the 1995 MA does not fully address a certain issue 
(Interview, 2011). The MRC member countries should consider adopting the 1997UNWC 
as it may facilitate the work of the MRC as 1997 UNWC can help the countries in agreeing 
on key substantive and procedural rules without spending too much time and efforts for 
negotiation. 

All Mekong States have a range of procedures for deciding whether and how to become 
parties to, implement, and comply with the international agreements (UNEP, 2006) (see 
6.2.4 for further discussion). When considering whether to become a party, Mekong States 
will consider not only the obligations and implications of 1997 UNWC, but also whether 
the 1997 UNWC is relevant to them or necessary for strengthening their international 
standing. Some countries may emphasize economic benefits, whereas the key benefits of 
1997 UNWC may be seen more as environmental - and even constituting a political and 
economic burden. It is important for the countries to be convinced that the benefit will 
also be economic, socio-political and administrative.  

Long-term economic benefits: in many instances, it is economically preferable to develop 
within the context of environmental regulation (UNEP, 2006). Otherwise, States 
frequently have had to make large expenditures to redress environmental and public 
health consequences of environmental neglect. The result may be a cost-reduction in the 
long-term since it is often less expensive to prevent environmental harm than to address 
that harm after the fact (UNEP, 2006). The clearest benefits of the 1997 UNWC relate to its 
specific goals of promoting sustainable development of the transboundary natural assets 
in an equitable and peaceful manner, and serving as the basis for other economic and 
political cooperation beyond the river basins. In addition to these specific benefits, there 
are some general benefits of ratifying, implementing, and complying— avoiding costs 
associated with not complying with international environmental agreements (UNEP, 
2006). 

Facilitating changes in domestic environmental law and facilitating negotiation on additional 
substantive and procedural rules for implementing the 1995 MA: While environmental 
problems may be evident, a Government or Parliament may be reluctant to develop the 
necessary laws and institutions to address the problems (UNEP, 2006). The State might 
not want to put domestic businesses at a competitive disadvantage. In this context, the 
multilateral agreement can elevate the international importance of a particular 



 
73

environmental problem, providing additional political motivation domestically (as well as 
internationally) to address the problem. The specific provisions of the 1997 UNWC can 
provide a common, basic framework for the State to follow in developing measures to 
address the problem. Such a common framework could help to ameliorate concerns of 
competitive disadvantage, and thereby facilitate domestic legislative development 
(UNEP, 2006). 

In addition to providing substantive norms of environmental protection, the 1997 UNWC 
can potentially contribute to the improvement of the water governance, as well as 
promoting transparency, participatory decision-making, accountability, and more 
effective conflict management and resolution. The 1997 UNWC often seeks to avoid or 
limit resource-driven conflicts by promoting equitable arrangements with regard to access 
to fresh water within an international watercourse basin (Backer, 2007, Radosevich, 2008). 
As indicated in Table 5.1 

The 1997 UNWC provides the most diversified means of conflict prevention and 
resolution. It is the only instrument that provides for a detailed step-step process for each 
means of dispute settlement, and legal means of resolution - international court of justice 
and binding arbitration. It is also provides a recognition of the person (natural or 
juridical) who have suffered from or are likely to suffer significant transboundary, to have 
a right of access to domestic judicial or other procedures in a state where the alleged 
source of damage is originated (UNWC art. 32). This provision may not be seen 
favourable by some Mekong countries where major water development projects are being 
implemented or planned for, due to concern over costly court case and major introduction 
into their justice system.  However, these countries should be convinced that with more 
effective decision-making mechanism and conflict management they save time so that 
sustainable and equitable projects can proceed timely. The dispute resolution provisions 
in the 1997 UNWC are of course vital, but an appropriate framework for dispute 
resolution is needed—one that is capable of dealing with complex water disputes rapidly 
and with a timely and final outcome.  
 
 

5.1.4 To what extent could the 1997UNWC support international relations on the 
tributaries of the Mekong 

The 1995 MA has a remarkable discrepancy between the “whole basin” approach in some 
of its initial provisions and deferential approach when it comes to Upper Mekong and 
Lower Mekong, and mainstream and tributaries.    
 
Moreover, the 1995 MA seemingly adheres to outdated customary and treaty rules 
relating to the utilization of shared natural resources which are firmly based on the notion 
of State sovereignty, thus primarily aimed at protecting territorial interests (McIntyre O, 
2004). The approach of focusing on the equitable use principle as a balancing of different 
use interests based on location (mainstream or tributaries, intra-basin or inter-basin), and 
time of the year (dry or wet season), and not on the protection of ecological interests’ is 
considered to be another main stumbling bloc. This approach is ‘inherently 
confrontational and does little to promote cooperation in the common environmental 
interests of States’ (McIntyre O, 2004). In recent years, many international instruments 
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including the 1997 UNWC, creating regimes for the utilization and protection of 
international watercourses have moved on and now focus on utilizing international 
watercourses in an equitable and reasonable manner, and preventing significant 
transboundary harm by including more ‘purely’ environmental obligations, such as 
provisions that require the adoption of a more ecosystem-oriented approach to such 
protection (McIntyre O, 2004). 
 
First of all various parts of the basin area can come into play as the area on which the 
harm causing activity is carried out either on the mainstream, tributaries or watershed of 
the basin. Even though the equitable utilisation and the no-harm principles refer only to 
the utilisation of the watercourse (1997 UNWC) or water use except minor use (in 1995 
MA), harm can also be caused by activities that may take place in the watershed/basin. 
The 1997 UNWC Part IV (articles 20-26) on "protection, preservation and management" 
provides for an obligation to prevent, minimize and mitigate damages (pollution) with no 
express reference to the geographic area.  
 
A shift away from state centric, sovereign based agreements, to the need for more 
cooperative management frameworks is also required. 
 
5.1.5 To what extent could the 1997UNWC support international relations on 

international rivers in the Mekong Region 

Even without coming into force, many provisions contained in the 1997 UNWC are of 
relevance outside a purely treaty-law dimension. Hence, irrespective of its entry into 
force, they are applicable to the international relations concerning the use, development 
and management of the international river/basins (Task Force on Legal and 
Administrative Aspects, 2000, ILA, 2004). However, while states will be able to rely on 
customary law, as reflected in the Convention regardless of its entry into force, the rules 
may have more authority/ legitimacy if the states are party to the Convention/ and it 
enters into force.  Also, customary international law by its nature is quite vague. So 
agreeing to the detailed provisions of the Convention may be beneficial in addressing 
ambiguity (Task Force on Legal and Administrative Aspects, 2000, ILA, 2004).  The 
proposed measures for improving the 1995 MA are discussed in Table 5.1. 
 

There are several prerequisites to successful transboundary cooperation. First of all, 
uncertainty needs to be reduced. The 1997UNWC reaffirms the international law principle 
of duty to cooperate, especially with information exchange and notification. The 
information sharing in the region must eventually evolve into shared monitoring of 
environmental actions and impacts between all countries. The principle of cooperation 
and information exchange endorsed in the UN Watercourses Convention can be one of 
many reasons that the Mekong Region countries shall take into account while considering 
about helping make 1997 UNWC come into force or not. Article 8 advocates the general 
obligation to cooperate for the optimal utilization and adequate protection of the 
international watercourses and encourages the riparian countries to establish joint 
mechanisms or commissions to facilitate cooperation.  
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The applicability of the Convention in the context of Non-Mekong Rivers seems very 
crucial, so it would be good to expand on this as per previous comments regarding the 
issues surrounding Non-Mekong Rivers. 

 
5.1.5.1 Addressing geo-political scope of the Cooperation 

The 1997 UNWC entry into force may facilitate the work of the MRC and other 
international river basins within the river systems or basin in their entirety (both 
mainstream and all tributaries. States can use the convention as a guideline, but would 
entry into force increase legitimacy/ clarity/ authority, etc in redefining the geo-political 
scope of the cooperation.    
 
Many commentators rightly observed that most of the cooperation agendas in the MRB 
have so far been driven mostly by the donor communities who strongly believe that it 
helps strengthen peace and security in the region while most of the Mekong countries 
have found this cooperation mechanisms as a source for securing international financial 
and technical supports, or opportunities for access to market and investment 
opportunities by richer and more powerful riparian countries (MRC, 2006, MRC, 2008).  

From personal experience, the initiatives from within ASEAN and GMS and their 
member-countries to explore ways forward toward ratification and/or accession to the 
1997 UNWC and/or development of the regional code/treaty for international water 
systems or basins will be the best starting point. The potential champions can be 
identified from among relevant working groups of ASEAN and GMS and, the lead 
members from the MRC delegations. A series of impact oriented study tours and 
familiarization workshop for senior and mid-level decision-makers from the Mekong 
countries should be organized to raise awareness about the relevance of the 1997 UNWC. 

The policy momentum is here, as heads of Governments of the GMS countries including 
China, in the Kunming Declaration, 2005 committed themselves to turning the Mekong 
Region into a caring and sharing region of “common prosperity” and admitted that the 
past over-emphasis on the economic development has not paid enough attention to the 
development of social and environmental infrastructure and monitoring capabilities (Pech 
and Sunada, 2008, GMS, 2000 and 2002). They further admitted that there is an even 
stronger demand for greater dynamism in the GMS Program, not only to ensure its 
sustained momentum but also for the equitable distribution of its benefits derived from 
the rich resources of the Mekong River Basin (GMS, 2002). The Kunming Declaration 
(GMS 2002) further points to the urgent need for considering environment and 
institutionalization.   

The 1997 UNWC and other related legal document can provide possible entry points for 
introducing and strengthening the regional river basin regimes based on existing and 
emerging principles of international water law contained therein17 (Pech and Sunada, 

                                                      

17 Key Paragraphs in Kunming Declaration pointing to the urgent need for considering environment and 
institutionalization. 2nd GMS SUMMIT DECLARATION “A STRONGER GMS PARTNERSHIP FOR 
COMMON PROSPERITY”, Kunming, Yunnan, China, 4–5 July 2005 
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2008). The GMS Summit Declaration can potentially serve as a basis for the ASEAN and 
Mekong countries promoting 1997 UNWC ratification and accession, as well as for 
development of specific regional conventions governing the international river basins in 
the Mekong Region. 

 

6.0 STATE OPINION RELATING TO THE 97 UNWC  

6.1 BACKGROUND TO SEMI-STRUCTURED INTERVIEWS WITH 
STAKEHOLDERS ON THE 1997 UNWC ROLE AND RELEVANCE  

To support the desktop analysis semi-structured interviews with experts from 
government representatives from Cambodia, Laos, Vietnam and Thailand; as well as 
regional organisations (Mekong River Commission, ADB), academics, NGO, having 
knowledge of transboundary water governance issues in South East Asia were conducted.  
Data was collected using a semi-structured discussion guide and interview questionnaire 
form submitted to potential interviewees by separate, personalized emails. The use of 
semi-structured interviews allowed the collection of reliable comparable data from 
respondents, as they were allowed to express beliefs and opinions in their own terms 
around the set of questions listed in the questionnaires (Meyer, et al, 2006).  

A total of 28 semi-structured interviews were submitted by emails during April and May 
2011. The interviewees were selected for their long term involvement in transboundary 
water resources management in the Mekong Region. They were from Government 
(Ministry of Foreign Affairs, the National Mekong Committees, and the National GMS 
Secretariat), International Organizations (MRC, GMS Center), National/International 
NGOs (MPOWER, CGIAR CPWF Mekong Basin Challenge, and International Rivers), 
Academia (Stockholm Environmental Institute Bangkok, Sydney University Mekong 
Center, Chiang Mai University, Viet Nam Research Institute), and Consultants (ADB 3Ss, 
ADB/WB Consultants, and free lancers). 

                                                                                                                                                                 

27. Environmental conservation and sustainable management and use of shared natural resources in the 
Mekong river basin are vital to the sustainable development in the sub-region. ……….. 
29. The considerable initiatives in physical, environmental and social infrastructure, and in trade and 
investment, will require strengthened GMS institution capacities, and especially, in the GMS national 
secretariats. We are committed to strengthening those capacities to better coordinate and manage GMS 
Program. 
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Figure 6.1 Interviewees Profiling 

Only 10 (total No of 28) or 36 percent of the total interviewees duly filled the survey 
questionnaires. The following were the main reasons for non-response from over 64 
percent of the targeted interviewees: 
 

� Many government  officials from Cambodia, Lao PDR, Thailand and Viet Nam 
found its too sensitive and hence risky to express any personal or official view on 
transboundary issues and regimes given the ongoing debate/disagreement over 
the mainstream and tributaries dam projects on the Mekong River; 

� Many interviewees were neither familiar with the 1997 UNWC nor knew their 
ministries or organizations position vis-à-vis this convention; and 

� Lack of face to face interface between the researcher of this report and 
interviewees. Lack of physical presence made it difficult for the interviewees to 
actually interact and to get their points across. 

 
6.2 SYNTHESIS OF INTERVIEWEES’ PERCEPTIONS 

6.2.1 Personal and Professional Experience with Transboundary Water Resources 
Management  

All 10 respondents said that they have had knowledge of the 1995 MA; only 70 percent of 
them have some knowledge about how GMS works. Only 50 percent (5) have previous 
knowledge about the 1997 UNWC. These findings tend to indicate that awareness about 
the 1997 UNWC among policy makers, officials, and researchers in the Mekong Region is 
low. The officials involved in the transboundary water resources negotiation and 
management from the Ministry of Foreign Affairs and International Cooperation in 
Cambodia confirmed that they have listed the 1997 UNWC on their list of international 
Treaties but the 1997 UNWC ratification have been overtaken by other burning 
international issues such as accession and ratification of numerous ASEAN related 
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treaties and addressing Cambodia-Thailand border issues in ASEAN, UNSC and ICJ. 
They also confirmed that Cambodia voted for the 97 UNWC, but unfortunately, 
Cambodia has not yet ratified this Convention. The Ministry said that they were waiting 
for the request from the UN to accede or ratify the Convention. The officials of the 
Ministry of Water Resources and Metrology of Cambodia said that they heard about the 
1997 UNWC but did not have any detailed information about it to judge its relevance and 
usefulness. Article 34 of the 1997 Water Law of Cambodia provides for Cambodia right 
and duty to participate the equitable and reasonable utilization, and management of the 
international river basins in its territory, consistent with the obligations arising from the 
international agreements to which Cambodia is a Party. The second paragraph of the 
same article especially underscores the country’s utmost attention to the optimum and 
effective use of the Mekong River Basin consistent with the governing principles of the 
1995 Mekong Agreement. Similar assessment in the Mekong Region commissioned by the 
WWF (see Radosevich, 2008), found that the national water laws of China and Vietnam, at 
least, contain provisions acknowledging the rights and obligations under international 
law. However, as noted above, the interface between national laws and institutions, and 
international legal commitments relating to international watercourses remains 
problematic within the Mekong region.  

The respondents, who have worked closely with Water Resources and Environment 
(WREA) in Lao PDR, said that they were not sure if Laos Government Agencies have any 
official position on ratification of the 1997 UNWC at this stage.  

 
The respondents working in the international river basin organization (MRC Secretariat) 
said that they have an in-depth knowledge of the 1997 UNWC and experience in applying 
the 1995 Mekong Agreement. However, they said they only had moderate knowledge of 
ASEAN and GMS related work and documents. They were uncertain if MRC had any 
official position on the ratification of the UNWC, since this issue was not discussed at the 
meetings of the MRC governance bodies (Council and JC) that they attended.  

A respondent from a University in Thailand said it is unclear what the current position of 
country is given many recent political changes and ongoing sensitivity with regards to 
hydropower projects and water diversions in the Mekong and other major international 
rivers in the Mekong Region. A similar assessment on the limited knowledge about the 
1997 UNWC and unclear official position toward its ratification by Viet Nam, Cambodia 
and Lao PDR through their participation in the ADB funded 3 Ss (Sekong, Se San and Sre 
Pok). 

 
6.2.2 Benefits of the Convention's entry into Force 

A respondent who worked extensively with Laos government agencies, thought that the 
entry into force of the 1997 UNWC would appear to be largely inspirational since he 
believed that most of the clauses are captured probably more strongly by the Mekong 
Agreement to which Laos is a party to already. The respondent from an international 
NGO actively engaged in protection of the international rivers in the Mekong Region and 
communities depending on them that would welcome the Convention's entry into force. 
He concurred with the assessment by other respondents from the NGOs, Academia and 
consultancy that its entry into force will generate greater international pressure for a 
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genuine commitment to share international rivers according to international norms in the 
Mekong Region - where there is a clear weakness in water governance on transboundary 
rivers. They hope that the acceptance of the 1997 UNWC as the codification and 
progressive development of the cogent international customary law should be able to help 
promote stricter adherence by the countries to the international law. Explicit acceptance of 
the Convention should contribute to a truly cooperative decision-making, demand 
management, and joint sustainable investments, and as well as in addressing asymmetry 
of causal responsibility18. All respondents alluded that basin-wide cooperative planning 
and participation is likely to lead to more effective and equitable exploitation of the 
Mekong sub-region’s potential than if each party were to take an independent course of 
action, ignoring off-site and indirect effects. However, some respondents cautioned that 
agreeing or getting treaties into force is tough, but it is much tougher to actually ensure 
their effective implementation, compliance and enforcement.  

The respondents from the ADB funded 3S project said that the 1997 UNWC provides a 
recognized framework for setting formally the full picture of transboundary cooperative 
development. They hoped that it would also provide a better involvement of upstream 
countries. However, a known Mekong Researcher/academic argued that it was not clear 
how its coming into force would make much difference as real management and planning 
still depends on negotiations between states.  

 
It has been recognized that where political willingness and commitment exist, 
international treaties play an important role in transboundary water management because 
negotiation and implementation of them enable the riparian states to find compromises 
among different interests and to codify clear rules, principles and procedures on how 
water and the benefits of water resources development should be shared. Most 
respondents concurred that international treaties will not prevent all disputes between 
states that share water. But they are absolutely necessary for determining the ‘rules of the 
game’ and ensuring a level of certainty in state behaviour that enhances legal security and 
reduces the probability of water disputes arising between sharing states. 

Many respondents while seeing the need for updating or revising the existing 
conventions (e.g. 1995 Mekong agreement) according to this “standard framework”, 
however, found that the 1997 UNWC  provides a general framework, and should be 
accompanied by specific instruments as each region or basin has to tackle specific issues.  

The international river basin organization’s respondents acknowledged that the draft 
UNWC (namely the International Law Commission’s 1994 draft Articles) served as a 
model for the formulation and negotiation of the 1995 Mekong Agreement during the 
early 1990s. The ratification of the 1997 UNWC by the upper Mekong riparians could 
advance benefits in terms of data and information sharing from upstream on the Lancang 
(upper Mekong) (as well as on the dams’ operational plans, and ‘advance warning’ of any 
major operational changes or new water planning initiatives. They also hoped that the 

                                                      

18 An international set of norms about appropriate practice/behaviour of riparian countries that share a 
transboundary river, to avoid inequitable and unsustainable exploitation by one group of users at the expense 
of others 
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1997 UNWC ratification by the lower Mekong countries could create benefits for 
promoting it to other transboundary rivers in the Mekong Region.  

 
 
6.2.3 Key constraints and challenges in effective transboundary basin management 

at the moment  

All respondents believed that in the present situation where upstream countries are 
politically and economically powerful, but reluctant to commit, and each riparian country 
has its different national vision and agenda, there are key constraints and challenges to 
effective transboundary basin management. Some of the respondents found that a lack of 
genuine commitment to sharing the benefits of rivers is further compounded by the 
growing sense of water crisis, although this crisis could also be acting as an imperative for 
greater cooperation in the future in the interests of broader security and international 
relations considerations. 

 
A technical advisor to a Thai government agency argued that a lack of tangible 
incentive(s) as well as mechanism(s) for both upstream and downstream riparians to 
share benefits from and beyond the river basins was a main constraint at the moment. 
While the respondents from the Civil Society Organizations found that the lack of 
transparency and public participation in water resources management at the local, 
national and regional levels was a key challenge to transboundary water resources 
management.  

A known Mekong academic found the pressure for development by narrow groups in 
positions of commercial and political advantage and claims of “national sovereignty” in 
which the “national interest” is quite narrowly defined, as key constraint. 
 
The respondents from the international river basin organization and Mekong Sub-region 
MRC found that the following issues as key constraints that need to be overcome: 
 

i) Political commitment to use international best practices in the development 
and management of water and related resources, 

ii) Institutional and human capacity of the national resource management 
agencies (WREA, MNRE, MONRE, MOWRAM) to function as the primary 
authorities for water resources planning and management in their countries 
(steering and coordinating the water-related sector agencies), and implement 
and enforce laws, regulations, procedures, etc. which are increasingly based on 
international best practices),  

iii) Political commitment to communicate with other riparian countries on 
planned large water-related projects with likely transboundary impacts to 
create an enabling environment for moving such projects towards sustainable 
development,  

iv) Ability to better understand the impacts of developments and improve 
communication, and  



 
81

v) Lack of coordinated mechanism for developing and agreeing on the costs and 
benefit sharing mechanisms.  

Some respondents found that the lack of a genuine interest in managing a transboundary 
basin and the “national sovereignty” rhetoric has been very counterproductive to the 
international dialogue on transboundary cooperation in the Mekong Region. They further 
argued that a lack of understanding of the key principles such as reasonable and equitable 
utilization, no significant harm, state responsibility for damage, and sustainable 
development, and a preference to retain this as sovereign policy issue which overrides the 
greater good was the greatest constraint. They also acknowledged the technical and legal 
complexity for managing an international river system or basin, given the issue (sharing 
of waters and the impacts) was inherently value based and subject to climatic variability, 
change and social, political and economic uncertainties.  States are reluctant to enter into 
an agreement that they do not understand. 

 
The respondents found that not every shared basin falls under an international agreement 
and existing agreements are struggling in setting up robust legal frameworks. They 
maintained even though the political statements by the Mekong countries leaders for 
cooperation and partnership for growth, equity, common prosperity and sustainable 
development in the Mekong Sub-region has  materialization, turning rhetoric into 
concrete action has been painfully slow. The leaders called for a move away from an old 
approach driven mainly by perceived economic benefits and exploitation of the natural 
resources of the Mekong Region, towards a focus on addressing key social and 
environmental dimension (see e.g. GMS Kunming Declaration, 20004) . The respondents 
believed that it would remain the biggest challenge to overcome, since the asymmetry of 
causal responsibility, power/capacity and distributional problems are highly prevailing 
in the Sub-region. 
 
The respondents from the Civil Society Organizations maintained that to get key actors 
representing states in international discussions and negotiations to recognize the full and 
diverse range of interests of stakeholders within countries, in particular, vulnerable and 
otherwise marginalized groups has been the biggest challenge. 
 
6.2.4 Main policy-makers on this topic  

All respondents found that ascertaining the institutional map of all concerned policy 
makers on transboundary water management issues is complicated. Decisions regarding 
negotiation and signature of international agreements are made by different authorities, 
depending on the character of the agreement. This is especially pertinent in the context of 
water resources, which cut across a range of sectoral interest, such as environment, 
energy, fisheries, foreign affairs and agriculture.  

When considering whether to ratify or accede to an international agreement concerned 
national institutions normally consider a number of factors such as i) benefits to the State 
generally of becoming a Party; ii) benefits to specific sectors, such as environment, public 
health, etc.; iii) Whether the countries have a reason to believe that they can fulfill the 
agreement’s obligations; and, iv) international comity and a desire to cooperate with 
nations. 
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Once a decision to become a Party to 1997 UNWC is made by their lead ministry and 
government, normally the ratification process is fairly straight-forward but at the same 
time it can be long. While it may be different from country to country, the ratification 
process entails a series of steps.  The understanding of this process would help the 
proponent WWF and other collaborating organization in supporting the countries - 
Cambodia, Lao PDR, Thailand and Viet Nam in moving along with the ratification or 
Myanmar and China for accession, hence speeding up the entry in to force of the 1997 
UNWC. The ratification process normally includes the following steps: 

i) The Ministry of Foreign Affairs requests the designated agency to conduct a 
study on the convention (Ministry in charge of water management); 

ii) The designated agency and Foreign Ministry will issue its recommendation to 
the Governments for their approval. 

iii) The Government may decide to submit the Convention to the legislative body. 
The government will be invited to explain the reasons why the country should 
ratify the agreement. 

iv) If the National Assembly agrees, the agreement is ratified (instrument of 
ratification or accession will be submitted to the UN). 

The key national resource management agencies (Ministry of Natural Resources and 
Environment in Lao PDR, Thailand and Viet Nam, and Ministry of Water Resources and 
Meteorology in Cambodia) function as the primary authorities for water resources 
planning and management in their countries (steering and coordinating the water-related 
sector agencies), and need capacity and to prioritize the implementation and enforcement 
of laws, regulations, procedures, etc. which should be increasingly based on international 
best practices. However, there are also many other water sector agencies dealing with 
various water use/development sectors such as navigation, energy, agriculture and 
irrigation, fisheries, forestry, and land use. The coordination among all these agencies and 
other interest groups tends to be complex and challenging.    

A respondent, who has worked closely with various government agencies and 
development banks in all Mekong Countries, maintained that the slowness of achieving 
required number of ratifications was due to the fact that many governments fail to see 
clear and compelling reasons for ratification. Some of them might be worried about 
signing something which may have subsequent, currently unrecognized, ramifications 
which might subject them to international criticism or censure and limit their sovereign 
powers. 

 
6.2.5 Stakeholders Need for More Information 

 
All respondents agreed that the key stakeholders need to know more about relevance of 
the 1997 UNWC. The United Nations Secretariat as depositor of the Convention and other 
promoter organizations and individuals need to strengthen their campaign to raise 
awareness among all relevant stakeholders and use their UN system and networks to 
encourage member countries to ratify or accede to this 1997 UNWC.  
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The following is a summary of what the respondents thought that the Mekong decision 
makers and water managers need to know:  
 

1. The overall principles and approach for trade-off mechanisms (risk and benefit 
distribution, and better and clearer information and knowledge on incentives and 
trade-off mechanisms);  

2. The timely, fair and effective dispute prevention/resolution mechanisms;  

3. What experiences exist in how to go from principles to policies and practice  

4. How to asses and produce recommendations as to how this Convention and other 
customary law related to international river systems and basins can be applied in 
the Mekong and (Applicability to the Mekong); 

5. What benefits accrue worldwide by the 1997 UNWC:  

a. What does the convention mean, how would it work well in practice? 
What are the demonstrable and tangible benefits of the Convention (these 
are not particularly strongly identified at the moment within the Mekong 
Region)? 

b. What are the demonstrable net benefits of implementation and costs of 
implementation?   

6. What experiences can be gained from other places around the world that have 
used the convention and are such experiences relevant to the Mekong? 

7. How can the convention foster the effective implementation of concrete mechanisms 
for promoting transparency in exchanging and sharing information and data, and 
stakeholders’ dialogue and private access to remedy?  

 

All respondents maintained the UNWC promoters need to show what UNWC has helped 
in specific places and how it might do so above and beyond bilateral and multi-lateral 
regional cooperation, dialogue, negotiations and agreements. They also recommended 
that it would be useful to conduct a good needs assessment in the Mekong region to make 
recommendations that are based on up-to-date knowledge and feedback.  

 

Some respondents pointed to the role of incentives. One possibility that was suggested 
was encouragement by the international banks and donors by linking support for water 
resource related projects to being a signatory or party to the convention.  The incentives 
(probably financial) to support convention implementation might be more successful.  
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7.0 CONCLUSION 

Just likes all other international rivers in the world, the Mekong Region’s international 
rivers create some degree of tension amongst their societies. Within present political, 
cultural, and economic dynamics, these rivers can become a powerful catalyst for regional 
cooperation if there is an effective and workable river basin regime in place to support 
collaborative planning and development of the water and related resources of the shared 
river basins (Pech and Sunada, 2006b). As the potential impacts of what - both positive 
and negative - are extremely high, intervention through collective management is crucial 
to make sure that the benefits and costs of river basin development are spread equitably 
and peacefully. Collective management is therefore the most appropriate starting point in 
preventing or ending disputes, and facilitating development and stability along 
international rivers (Badenoch, 2002). 

In all international rivers in the Mekong Region, except for the MRB, no international 
river agreements exist. As none of these rivers have water treaties, such as the 1995MA 
the riparian states must rely on basic norms of customary international law to address any 
issues that might emerge. The ratification by these riparian countries sharing these 
international river basins and the entry into force of 1997UNWC should be able to provide 
a framework to address issues or facilitate the negotiation of more specific international 
river basin treaties between them. 
 
The MRC has to operate in a very complex and dynamic, multi-national environment, 
under heavy dependency on external donor support. Another challenge is how to manage 
and coordinate the ‘congestion’ of the Mekong related regional initiatives and 
frameworks. Among them, GMS and ASEAN have the potential for influencing the 
strengthening of the Mekong regional river basin governance for improved the basins’ 
ecology and its community’s sustainable livelihood and development.  
 
In the present-day Mekong Region there are many actors with very different interests and 
powers, operating at different scales, exhibiting contrasting modes of behaviour and 
having varying degrees of influence. Depending on their geographical, national 
development perspectives and geopolitical conditions, countries have different perception 
on the relevance of the Mekong cooperation mechanism and internationally binding 
environmental regimes. However, from the strategic point of view, the effective and 
functional international cooperation potentially ensure all Mekong countries’ security and 
other vital interests. Without the unified international norms and mechanism, the 
likelihood of the international water disputes over the Mekong would have drastically 
increased. Water disputes would eventually have serious implications on other aspects of 
foreign policy and relations, such as trade, regional economic integration, regional 
security and peace. The latter implications apply equally to the powerful economies that 
see their interest, status and leading roles in the international community as better 
ensured by their adherence to internationally accepted behaviour. 
 
The Mekong political leaders spearheaded by Chinese leadership proclaimed their 
adherence to their international commitments for exercising greater social and 
environmental accountability, and to sustainable development and equitable social and 
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economic development through their adoption of political documents proclaiming their 
commitment for “common prosperity” and sustainable development of the natural 
resources. However, there are a number of challenges when it comes to the practical 
application of these broad concepts. The key questions are how big are the effects of 
various economic development projects on the ecosystem and other riparian countries, 
and how can the acceptability threshold within the sustainable development paradigm of 
such projects be defined, whilst also considering different viewpoints, needs, interests, 
information, and power of the different actors involved in the regional policy process. 
 
Among the numerous Mekong related agreements, programmes and initiatives, the 1995 
MA and MRC remains the only organization and institution with many riparian states as 
members acting under a joint river basin agreement and with a long-term ambition. In 
spite of several problems, there is a relatively high degree of positive interest—from the 
member states and donors alike—to establish and develop some sort of environmental 
regime.  
 
The 1995MA contains all major principles of the international water law. To a significant 
extent, the 1995 MA adjusted, detailed, and applied the fundamental principles and rules 
of the customary international law, as reflected in the 1997 UNWC to the special needs of 
its parties and the characteristics of the basin. As a "framework" agreement, the 1995 MA 
leaves the finer details to rules, protocols, or procedures to be negotiated and agreed upon 
by the parties. For the last 15 years, its State Parties have been struggling in building up 
adequately functional substantive and procedural rules to operationlise this framework 
agreement.  
 
The 1995 Agreement and MRC effectiveness and efficiency is curtailed by numerous 
factors. Improving Mekong regional governance in future years will depend on the efforts 
of many key stakeholders, especially the states, in developing inter-state cooperation and 
improving public participation. All six basin countries now have a very strong political 
and diplomatic relationship. It is argued that the growing regionalism will have positive 
influences on how the MRB and other Mekong Region international river basins are 
managed and shared.  
 
One of the underlying challenges of the 1995 MA and customary international law is that 
several of the substantive rules and principles have an inherent ambiguity. While such 
ambiguity can be an advantage in that it prevents such norms from being too rigid to cope 
with unpredictable changes in circumstances, ambiguity can also lead to weak 
implementation or result in highly subjective interpretations. Ultimately, while clear 
precise rules may not be possible, what is needed is a strong procedural and institutional 
mechanism by which such rules can be interpreted in an objective manner. 
 
The specific provisions of the 1997 UNWC can provide a common, basic framework for 
the State to follow in developing measures to address the problem. Such a common 
framework could help to ameliorate concerns of competitive disadvantage, and thereby 
facilitate domestic legislative development. The dispute resolution provisions in the 1997 
UNWC are of course vital, but an appropriate framework for dispute resolution is 
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needed—one that is capable of dealing with complex water disputes rapidly and with a 
timely outcome to avoid operation cost and delay.  
 
The 1997 UNWC defines the scope of an international watercourse in a way that takes into 
account the interconnections between surface and underground waters, in accordance 
with integrated river basin/water resources management. Hence it is well positioned to 
assist in filling the gaps in the 1995 MA in dealing with the adjacent marine environment 
and mainstream vs. “significant” tributaries dilemma.   
 
The determination of the acceptable harm would be instrumental in the actual operation 
of the obligations of prevention as well as for determination of significant or substantial 
threshold of no-harm rule after its occurrence from an ex post perspective (rules of State 
responsibility). While those adjective “substantial” or “significant” is general and abstract, 
and the specific indications of concrete standards, (permissible pollution with lists of 
allowed pollutants, or precise parameters for permissible water quantity alteration 
proportional to the baseline flow), can only be agreed upon in a more regionally/basin 
specific agreement or standards, the sustainable principle in the 1997 UNWC can 
potentially come into play in balancing between equitable and no-harm. 
 
The initiatives from within ASEAN and GMS and their member-countries to explore way 
forward toward accession to the 1997 UNWC and/or the development of a regional code 
or treaty for international river basins will be an important starting point to consider. The 
potential champions can be identified from among relevant working groups of ASEAN 
and GMS. The 1997 UNWC has a lot of potential for complementing the existing ASEAN 
and GMS agreements and declaration. 
 
All Mekong States have a range of procedures for deciding whether and how to become 
parties to, implement, and comply with the international agreements. It is important for 
the countries to be convinced that the benefits will be economic, socio-political and 
administrative, such as cost-reduction through promoting sustainable development, and 
serving as the basis for other economic and political cooperation beyond the river basins.  
 
The interviews with key individuals with first hand-knowledge about the Mekong Region 
and its transboundary river basin management shows that many government officials 
from Cambodia, Lao PDR, Thailand and Viet Nam found its too sensitive and hence risky 
to express any personal or official view on transboundary issues and regimes given the 
ongoing debate/disagreement over the mainstream and tributaries dam projects on the 
Mekong River. However, they acknowledged the importance of clear and certain rules of 
games and behavior. It also shows that many interviewees were neither familiar with the 
1997 UNWC nor knew their ministries or organizations position vis-à-vis this convention. 
Hence, as far as the Lower Mekong Countries are concerned, the slow process of 
ratification is not entirely because of the tensions and unresolved issues, which 
characterized the process of negotiations, but by the lack of awareness about this 
convention and its nature representing codification of existing and emerging customary 
law principles and norms. States are reluctant to enter into an agreement that they do not 
understand. 
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Annex 1 – Relevant conventions and their key principles 

Types of 
Ecosystems Full name of treaties China 

Myan
mar Laos Thailand Cambodia 

Viet 
Nam Key objectives/principles 

Adoption 
date 

Entry 
into 
force 

Biodiversity 

 

Protocol on Bio-safety to the 
Convention on Biological 
Diversity 

F 

 

S 

 

F 

  

F 

 

F 

 

Conservation and sustainable use of 
biological diversity,  and advanced 
informed agreement (AIA) procedure 1/29/2000 9/11/2003

 Agreement for the 
Establishment of the 
Network of Aquaculture 
Centres in Asia and the 
Pacific 

F 

 

F 

  

F 

 

F 

 

F 

 

to share the responsibility of research, 
training and information exchange 
essential to aquaculture development in 
the region 1/8/1988 1/11/1990

 ASEAN Agreement on the 
Conservation of Nature and 
Natural Resources 

 

P 

 

  

P 

 

 

P 

 

 

P 

 

 

Maintain essential ecological processes 
and life-support systems, and to ensure 
the sustainable utilization of harvested 
natural resources, environmental 
planning measures, peaceful conflict 
management.  7/9/1985 

 

 

Convention on Biological 
Diversity 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

� conservation of biological diversity, 
sustainable use of its components; 

� fair and equitable sharing of the 
benefits,  

� sovereign right to exploit their own 
resources pursuant to their own 
environmental policies 

� Responsibility to ensure that 
activities within their jurisdiction or 
control do not cause damage to the 
environment of other States or of 
areas beyond the limits of national 
jurisdiction, and 

� Dispute settlement 

6/5/1992 

 

 

 

 

 

 

12/29/1993
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Types of 
Ecosystems Full name of treaties China 

Myan
mar Laos Thailand Cambodia 

Viet 
Nam Key objectives/principles 

Adoption 
date 

Entry 
into 
force 

 

 Convention on International 
Trade in Endangered 
Species of Wild Fauna and 
Flora 

F 

 

F 

 

F 

 

F 

 

F 

 

F 

 

To protect certain endangered species 
from over-exploitation  

 3/3/1973 7/1/1975

 

Convention concerning the 
Protection of the World 
Cultural and Natural 
Heritage 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

F 

 

 

 

 

 

� Adopt general policy on the 
protection of the natural and 
cultural heritage,  

� Set up services for such protection,  

� Develop scientific and technical 
studies, Take appropriate legal, 
technical, scientific and 
administrative measures for such 
protection.  

� Not to take any deliberate 
measures which might damage 
directly or indirectly the cultural and 
natural heritage  11/16/1972 12/17/1975

 
Statutes of the International 
Union for Conservation of 
Nature and Natural 
Resources (as revised in 
1996) 

F 

 

F 

 

F 

 

F 

  

F 

 

� Conserve the integrity and diversity 
of nature  

� Ensure that any use of natural 
resources is equitable and 
ecologically sustainable. 10/5/1948 10/5/1948
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Types of 
Ecosystems Full name of treaties China 

Myan
mar Laos Thailand Cambodia 

Viet 
Nam Key objectives/principles 

Adoption 
date 

Entry 
into 
force 

River Basin 

 

 

Agreement on the 
Cooperation for the 
Sustainable Development of 
the Mekong River Basin   

F 

 

F 

 

F 

 

F 

 

� Sustainable development,  

� Equitable and reasonable 
utilization, permanent cooperation 
mechanism and conflict resolution.  4/5/1995 4/5/1995

 

Agreement between the 
Government of the People’s 
Republic of China and the 
Government of Mongolia on 
the Protection and Utilization 
of Transboundary Waters 

 

F 

 

 

 

      

� conservation of ecological systems; 

� Equitable use of water resources. 

� protection and development of fish 
resources, Consultation on annual 
consumption of water from 
transboundary waters;  

� Joint Committee on Transboundary 
Waters 

�  4/29/1994 1/16/1995

 

Agreement between 
Russian and China on 
guiding principles of the joint 
economic activity on some 
islands and adjacent defined 
areas of water of the 
borderline rivers 

S 

 

 

 

      

� joint economic activity on some 
islands and adjacent defined areas 
of water of the borderline rivers;  

� Not cause any damage to 
environment or natural resources. 

� Culprits are liable for the 
prosecution in accordance with the 
legislation currently in force in the 
country of stay.  11/10/1997 ?? 

 

International Agreement 
Russian and China 
regarding cooperation in 
protection, regulation and 
stock enhancement of live 
aquatic biodiversity in the 
boundary waters of the 

F 

 

 

      

� Protect and enhance stock 
anadromous stock over the 
boundaries of frontier water basins, 

� Respect provisions of the 
International Law,  

� Undertake the necessary 
5/27/1994 5/27/1994
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Types of 
Ecosystems Full name of treaties China 

Myan
mar Laos Thailand Cambodia 

Viet 
Nam Key objectives/principles 

Adoption 
date 

Entry 
into 
force 

rivers of Amur and Ussuri arrangements for ensuring passage 
of certain quantity of anadromous 
fish to spawning-grounds 

 

The agreement on Upper 
Mekong Commercial 
Navigation 

 

F 

 

 

F 

 

 

F 

 

 

F 

 

   

� Provide for freedom of navigation 
for commercial vessels flying the 
contracting party’s flag, 

� Accords the most-favourable nation 
treatment to them 20-Apr-00 20-Apr-00

 

1st GMS Summit 
Declaration 

 

 

 

 

 

 

 

 

 

 

 

S 

 

 

 

 

 

 

 

S 

 

 

 

S 

 

 

 

S 

 

 

 

S 

 

 

 

S 

 

 

 

� Strong partnerships and 
cooperation 

� Promoting economic and social 
development, reducing poverty, 
and protecting the environment; 

� mutual benefits; equity and 
prosperity;  

� sustainable development; 

�  integrate GMS development 
programs in our respective national 
agenda;  

� Joint initiatives for human resource 
development; sustainable 
management of our national and 
shared resources. 

 

 

 

 

3/12/2002 
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Types of 
Ecosystems Full name of treaties China 

Myan
mar Laos Thailand Cambodia 

Viet 
Nam Key objectives/principles 

Adoption 
date 

Entry 
into 
force 

 

 

2nd GMS summit 

 

 

 

 

 

 

S 

 

 

 

S 

 

 

 

S 

 

 

 

S 

 

 

 

S 

 

 

 

S 

 

 

 

� Equality and mutual respect, equal 
partners; 

� Strengthening social and 
environmental Infrastructure,  

� Common prosperity, equity, sharing 
of benefit,  

� Sustainable development,  

� capacity building, knowledge 
generation 4-5/7/2005  

Catchme
nt 

 

 

 

 

 

 

International Convention to 
Combat Desertification in 
those Countries 
Experiencing Serious 
Drought and/or 
Desertification , particularly 
in Africa 

 

 

 

F 

 

 

 

F 

 

 

 

F 

 

 

 

F 

 

 

 

F 

 

 

 

F 

 

 

 

� Public participation in relevant 
decision-making process,  

� Improving international cooperation 
and coordination;  

� Co-operation among various levels 
of actors in a country for 
sustainable use of land and water 
resources, mitigating the effects of 
drought 6/17/1994 12/26/1996

 

Convention on Wetlands of 
International Importance 
especially as Waterfowl 
Habitat 

 

F 

 

   

F 

 

 

F 

 

 

F 

 

 

promote the conservation of wetlands 
and waterfowl by establishing nature 
reserves on wetlands 

 

1971 

 

 

1975
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Types of 
Ecosystems Full name of treaties China 

Myan
mar Laos Thailand Cambodia 

Viet 
Nam Key objectives/principles 

Adoption 
date 

Entry 
into 
force 

Pollution 
control 

         

 International Convention on 
Oil Pollution Preparedness , 
Response and Co-operation 

F   F   � Prevention by strengthen the legal 
framework for the control of 
environmental pollution that poses 
or may pose a threat to the marine 
environment, or to the coastline or 
related interests of one or more 
States, and which requires 
emergency action or other 
immediate response. 

11/30/1990 5/13/1995

 ASEAN Agreement on 
Transboundary Haze 
Pollution 

 F S F S F To prevent and monitor transboundary 
haze pollution resulting from land and/or 
forest fires 

6/10/2002 11/25/2003

 Protocol to the International 
Convention on Civil Liability 
for Oil Pollution Damage 

F    F  � Civil Liability for Oil Pollution 
Damage Method of calculation of 
limitation of liability. 

11/19/1976 4/8/1981

Food & 
Forestry 

TREATY ON PLANT 
GENETIC RESOURCES 
FOR FOOD AND 
AGRICULTURE 

 F  S F  � Conservation and sustainable use,  

� fair and equitable sharing of the 
benefits,  

� harmony of national system with 
the Convention  

11/3/2001 6/29/2004

 International Tropical Timber 
Agreement 

F F  F F  Sustainable development and practice  

Development of national policies aimed 
at sustainable utilisation and 
conservation. 

1/26/1994 1/1/1997

 Agreement for the 
Establishment of a Centre 
on Integrated Rural 

 F F F  F Integrated rural development programs 
through regional cooperation. 

7/29/1978 5/23/1979
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Development for Asia and 
the Pacific 

 Plant Protection Agreement 
for the Asia and Pacific 
Region 

F F F F F F Prevent the introduction into and spread 
within the region of destructive plant 
diseases and pests 

2/27/1956 7/2/1956

Atmosph
ere 

Kyoto Protocol to the United 
Nations Framework 
Convention on Climate 
Change 

F F F F F F � Commitments under relevant 
international environmental 
agreements and the promotion of 
sustainable forest management,  

� share their experience and 
exchange information , 

� to report GHG emissions by 
sources and removals by sinks in a 
transparent and verifiable manner 

� ,three flexibility mechanisms: Joint 
or acquire from any other such 
Party, emission reduction ;  

� clean development mechanism to 
assist Annex I Parties to achieve 
compliance with their emissions 
commitments  

12/11/1997 2/16/2005

 United Nations Framework 
Convention on Climate 
Change 

F F F F F F � precautionary principle;  

� Mitigation principle in stabilization 
of greenhouse gas 

� Benefit of present and future 
generations of humankind,  

� Equity and common but 
differentiated responsibilities and 
respective capabilities. 

5/9/1992 3/21/1994
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� Precautionary measures to 
anticipate prevent or minimize the 
causes of climate change and 
mitigate its adverse effects. 

 Convention for the 
Protection of the Ozone 
Layer 

F F F F F F To protect human health and the 
environment against adverse effects 
resulting from modifications of the 
ozone layer 

3/22/1985 9/22/1988

Marine Agreement for the 
Implementation of the 
Provisions of the United 
Nations Convention on the 
Law of the Sea relating to 
the Conservation and 
Management of Straddling 
Fish Stocks and Highly 
Migratory Fish Stocks 

S      conservation and sustainable use of 
straddling fish stocks and highly 
migratory fish stocks, precautionary 
approach, best scientific evidence 
available   

8/4/1995 12/11/2001

 Agreement relating to the 
Implementation of Part XI of 
the United Nations 
Convention on the Law of 
the Sea of 10 December 
1982 

F F F    International Seabed Authority; deep 
seabed mining operations through joint 
ventures 

7/28/1994 7/28/1996

 United Nations Convention 
on the Law of the Sea 

F F F S S F � comprehensive new legal regime 
for the sea and oceans, 

� establish material rules concerning 
environmental standards as well as 
enforcement provisions dealing 
with pollution of the marine 
environment 

12/10/1982 11/16/1994

 International Convention for 
the Prevention of Pollution 

F    F  Regulations for the prevention of 
pollution by harmful substances carried 

11/17/1978 7/1/1992
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from Ships, 1973 ( MARPOL) 
- Annex III (Optional): 
Hazardous substances 
carried in packaged form 

by sea in packaged forms, or in freight 
containers, portable tanks or road and 
rail tank wagons. 

 International Convention for 
the Prevention of Pollution 
from Ships as modified by 
the Protocol of 1978 

F F   F F  2/17/1978 10/2/1983

Legend: 
F = In force 
P = Party = P 
S = Signatory  

 


